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ACT NO. 38 OF 2013

I ASSENT

[LS.] DR. FREDERICK BALLANTYNE

Governor-General

5th December, 2013

AN ACT to repeal and replace the Proceeds of Crime and Money
Laundering (Prevention) Act, Chapter 181, and certain provisions in
the Drug Trafficking Offences Act, Chapter 173, with the intent of

consolidating and updating the law relating to confiscation orders in

relation to persons who benefit from criminal conduct, restraint orders

property which is, or represents, property obtained through unlawfi]
conduct and for incidental and connected purposes.

[By Proclamation |

BE IT ENACTED by the Queen’s Most Excellent Majesty, by and
with the advice and consent of the House of Assembly of Saint Vincent
and the Grenadines and by the Authority of the same, as follows:

PAR_TI
PRELIMINARY
I (1) ThisAct may be cited as the Proceeds of Crime Act 2013.

(2 This Act comes into operation on such day as the Governor-
General may appoint by Proclamation. published in the Gazette and
different days may be appointed for different purposes.

Short title and
commencement
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Interpretation 2. (1) Inthis Act;

“AML/CFT obligation”, in relation to a service provider,
means an obligation of the service provider under this
Act or any other law relating to money laundering or
terrorist financing, and includes:

(a) an obligation imposed by any Regulations made
under this Act or under any law relating to terrorist
financing;

(b) an obligation imposed by any Code issued under
this Act;

(c) an obligation to provide information imposed on
the service provider in a notice given to it by the
Financial Intelligence Unit under section 4(2)(b) of
Cap. 174 the Financial Intelligence Unit Act; and

(d) an obligation imposed by a directive given under
-Schedule 4 of this Act;

“Anti-rhoney Laundering and Terrorist Financing
Regulations” means the regulations made under section
168(1);

“associated property” has the meaning specified in section

£

“cash” includes:
(@) notes and coins in any currency;
(b) postal orders; ’
(c) cheques of anykind,"including travellers’ cheques;
(d) bankers’ drafts;
(e) bearer bonds and bearer shares;
(f) electronic cash; and

(g) any other monetary instrument that is prescribed
as cash;

“Civil Recovery Authority” means the Attoney General,

“civil recovery investigation” means, subject to section 3(1),
an investigation into:
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(@) whether property is recoverable property or
associated property;

(b) who holds the property; or
(c) the extent or whereabouts of the property;

“commencement date” means the date on which this Act
comes into operation;

“Committee” means the National Anti-Money Laundering
Committee established under the Proceeds of Crime
and Money Laundering (Prevention) Act and continued
under section 118(1) of this Act;

“company” means a body corporate, wherever
incorporated, registered or formed, and includes a
foundation;

“conduct” includes omissions;

“confiscation order” means an order made under section
: 15;

“country” includes a territory;
“Court” means the High Court or a Judge thereof:

“Criminal Code compensation order” means anorderto pay
compensation made under section 27 of the Criminal
Code;

“criminal conduct” means conduct which constitutes an
offence or would constitute an offence if it had occurred
in the State;

“criminal property” has the meaning specified in section
121;

“criminal recovery investigation” means an investigation
into whether a person has benefited from his criminal

conduct or the extent or whereabouts of his benefit
from his criminal conduct;

“date of conviction”, means:

(a) in relation to an offence, the date on which the
defendant was convicted of the offence
concerned; or

Cap. 181

Cap. 171
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(b) if there are two or more offences and the
convictions were on different dates, the date of
the latest;

“dealing with property” includes disposing of it, taking
possession of it or removing it from the State;

“defendant”, except in Part IT], means a person against whom
proceedings have been instituted for an offence,
whether or not he has been convicted;

“document” means a document in any form and includes:
(a) any writing or printing on any material;

(b) any record of information or data, however
compiled, and whether stored in paper,
electronic, magnetic or any non-paper based form;

(c) any storage medium, including discs and tapes;
(d) books and drawings;

(e) aphotograph, film, tape, negatlve or other medium
in which one or more visual images are embodied
so as to be capable (with or without the aid of
equipment) of being reproduced; and

(® any court application, order and other legal
process;

“domestic company” means any company that may be
Cap. 143 wound up under the Compames Act mcludmg a
company in respect of :which notice has been given
under section 169 of the International Business
Cap. 149 Companies (Amendment and Consolidation) Act;

““drug trafficking offence” means:

(a) an offence under section 5(3), 6(2) or (3), 7(2) or
(3), 8A(1) or 21 of the Drugs (Prevention of Misuse)
Cap. 284 Act;

(b) an offence under section 34 or 35 of the Drug
Cap. 173 . Trafficking Offences Act;

(c) anattempt, conspiracy or incitement to commit an
offence specified in paragraph (a) or (b); or
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(d) aiding, abetting, counselling or procuring the
commission of an offence specified in paragraph
(a) or (b);

“enforcement receiver” means a receiver appointed under
section 48(1);

“externally regulated service provider” has the meaning
specified in the Anti-money Laundering and Terrorist
Financing Regulations;

“Externally and Non-Regulated Service Provider
Regulations” means the regulations made under section
156;

“external supervisor”, in the case of an externally regulated
service providers, means the supervisory authority
responsible for supervising the licensed business of
the service provider carried on in the State;

“Financial Intelligence Unit” means the Financial
Intelligence Unit established under the Financial
Intelligence Unit Act;

“Financial Services Authority” means the Financial Services
Authority of Saint Vincent and the Grenadines
established by the Financial Serviges Authority Act
2011;

“forfeiture order” means an order for the forfeiture of cash
under section 113;

“Fund” means the Confiscated Assets Fund provided for
under section 160;

“general criminal conduct” has the meaning specified in
section 13(1);

“gift” has the meaning specified in section 10;

“indictable offence” has the meaning specified in the
Criminal Procedure Code;

“interest”, in relation to property includes:

(@) a right, including a right to possession of the
property; )

(b) any legal interest or estate; and

Cap. 174

No. 33 of 2011

Cap. 172
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(c) any equitable interest or power;

“interim receiving order” means an order made by the Court
under section 82;

“law enforcement officer” includes a police officer and a
customs officer;

“liquidation” includes the dissolution of a foundation;

“liquidator” includes a person appointed to supervise the
dissolution of a foundation;

“management receiver” means a receiver appointed under
section47(1);

“master” means a master of the Court;

“Minister” means the Minister having responsibility for
finance;

“money laundering investigation” means an investigation
into whether a person has committed a money
laundering offence;

“money laundering” means any conduct which:
(a) constitutes a money laundering offence; or

(b) would constitute an offence specified in paragraph
(a), if done in the State;

“money laundering offence” means:
(a) anoffence under section 123, 124 or 125;

(b) an attempt, conspiracy or incitement to commit an
offence specified in paragraph (a); or

(c) aiding, abetting, counselling or procuring the
commission of an offence specified in paragraph

(@);

“Money Laundering Reporting Officer” means the person
appointed as Money Laundering Reporting Officer by
a service provider in accordance with the Anti-money
Laundering and Terrorist Financing Regulations;

“non-profit organisation” means an organisation that:
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(@) is established solely or primarily for charitable,
religious, cultural, educational, socijal or fraternal
purposes or for the purpose of benefiting the public
or a section of the public; and

(®) raises or disburses funds in pursuance of those
purposes;

“Non-Profit Organisations Regulations” means the
regulations made under section 158;

“non-regulated service provider” means a service provider
that is not a regulated service provider or an externally
regulated service provider;

“NPO Code” means the Code issued under section 15 8(2),
if any;

“NPO Supervisor” means the person or body designated
as NPO Supervisor by the Non-Profit Organisations
Regulations;

“offence” means:
(a) an indictable offence; or

(b) an offence that may only be tried summarily and
for which, if the offence was to be committed by an

individual, the maximum penalty would be a term

of imprisonment of | year or more;

“organisation” means a body of persons (whether
incorporated or unincorporated), any legal entity and
any equivalent or similar structure or arrangement and
includes persons acting as the trustees of a trust;

“particular criminal conduct” has the meaning specified in
section 13(2);

“premises” includes:
(@) any place;
(b) any vehicle, vessel, aircraft or hovercraft;
(c) any offshore installation; and
(d) any tent or movable structure;
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“prescribed” means prescribed by the Anti-money
Laundering and Terrorist Financing Regulations or,
where the context requires, the regulations made under
section 156 or 158;

“privileged material” has the meaning specified in section
132;

“property” means property of every kind, whether situated
in the State or elsewhere, and includes:

(a) money;

(b) all forms of real or personal and heritable or
moveable property; and

(c) thingsinaction and other intangible or incorporeal
property;
“property freezing order” means an order made under
section 75;

“realisable property” has the meaning specified in section

“recoverable amount” means the amount that the Court
determines should be recovered from a defendant under
a confiscation order;

“recoverable property” shall be construed in accordance
with sections 65 to 73;

“recovery order” means an order inade under section 91;

“Registrar” means a Registrar or Deputy Registrar of the
Court;

“regulated business” means a business for which a
regulatory licence is required;

“regulated person” means a person who holds a regulatory
licence;

“regulated service provider” means a service provider that
is a regulated person;

“regulatory licence” means a licence specified in the Anti-
money Laundering and Terrorist Financing Regulations
as a regulatory licence;



387
No. 38 Proceeds of Crime

2013

“relevant business” has the meaning specified in the Anti-
money Laundering and Terrorist Financing Regulations;

“relevant service provider”, in relation to a supervisory
authority, means a service provider whom the
supervisory authority is responsible by virtue of a
designation made in accordance with section 151;

“restraint order” means an order made under section 43(1),

“service provider” has the meaning specified in the Anti-
money Laundering and Terrorist Financing Regulations;

“State” means the State of Saint Vincent and the Grenadines;

“supervisory authority”, in relation to a service provider,
means the supervisory authority that is responsible by
virtue of a designation made in accordance with section
151;

“tainted gift” has the meaning specified in section 11;
“transfer” includes a sale or disposition;

“trustee” means the trustee for civil recovery appointed by
the Court under section 91(1); .

“unlawful conduct” has the meaning specified in section
63; and

“value”, in relation to property, means the value of the
property determined in accordance with sections 8, 9
and 12.

(@) For the purposes of this Act, where an act or proceeding is
required or permitted to be done or taken within a period of time not
exceeding six days, Saturdays, Sundays and public holidays shall not be
included in the computation of the time.

3. (1) Aninvestigation is nota civil recovery investigation within
the meaning of section 2 if:

(@) proceedings for a recovery order have been
instituted in respect of the property in question;

O t h er
interpretative
provisions
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Provisions
relating to
“property”

Benefit  from
criminal conduct
and pecuniary
advantage

@

(b) an interim receiving order applies to the property in
question; or

(c) the property in question is detained under section 110.
A reference in this Act:

(a) to sentencing a defendant for an offence, includes a
reference to otherwise dealing with him in respect of
the offence;

(b) to anamount expressed in dollars, includes a reference
to an equivalent amount in any other currency;

(c) to an offence that has been, or will be, “taken into
consideration”, means an offence that has been, or will
be, taken into consideration at the time of sentencing.

4. The following provisions apply in relation to property for the
purposes of this Act:

@
(®)

©

()

©

5 (1)

property is held by a person if he holds an interest in it;

property is obtained by a person if he obtains an interest in
it;

property is transferred by one person to another if the first
person transfers or grants to the other person an interest in
the property;

areference to property held by a person includes a reference
to property vested in his trustee in bankruptcy or, in the
case of a company, its liquidator; and

a reference to an interest held by a’person beneficially in
property includes a reference to an interest that would be
held by that person beneficially if the property were not
vested in his trustee in bankruptcy or, in the case ofa
company, its liquidator.

For the purposes of this Act:

(a) a person benefits from criminal conduct if he obtains
property as a result of or in connection with the
conduct;

(b) if a person benefits from criminal conduct, his benefit
is the value of the property obtained as a result of or in
connection with the conduct; and
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(c) ifa person derives a pecuniary advantage as a result of
or in connection with conduct, he is to be taken to
obtain, as a result of or in connection with the conduct,
a sum of money equal to the value of the pecuniary
advantage.

(2) References to property obtained or a pecuniary advantage
derived in connection with conduct include references to property
obtained or a pecuniary advantage derived both in that connection and
in some other connection.

PARTII
CONFISCATION
Interpretation
6. Sections 7 to 14 have effect for the purposes of this Part,
7. (1) Subject to subsection (2), “realisable property” means: ,
() any property held by the defendant; and
(b) any property held by the recipient of a tainted gift.

() Property is not realisable property if an order under any of
the following provisions is in force in respect of the property:

(a) section 28 of the Drugs (Prevention of Misuse) Act
(forfeiture order); ‘

(b) section 26 of the Drug Trafficking Offences Act;
() section 75, 82,91, 110(2) or 113 of this Act;

(d) section49(2) or 50 of the Proceeds of Crime and Money
Laundering (Prevention) Act; or

(€) section 8 or 16 of the United Nations (Anti-Terrorism
Measures) Act.

8. (1) The value of property held by a person at any time is:

(a) if at that time another person holds an interest in the
property, the market value of the first-mentioned
person’s interest in the property at that time, ignoring
any charging order made against the interest under
section 27 of the Proceeds of Crime and Money
Laundering (Prevention) Act; or

Application of
sections 7 to 14
Realisable

property

Cap. 284

Cap. 173
Cap. 181

Cap. 183
Value of property

Cap. 181
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Value of property
obtained

()

in any other case, the market value of the property at

that time.

(2) This section has effect subject to sections 9 and 12.

9. (1) The value of property obtained by a person as a result of or

from in connection with his criminal conduct at the time when the Court makes

criminal conduct _ its decision (the material time) is the greater of the following:

Gifts

(@

(b)

the value of the property, at the time the person
obtained it, adjusted to take account of later changes
in the value of money;

the value, at the material time, of the property specified
under subsection (2).

(2) The property specified for the purposes of subsection (1) is

as follows:

(@)

(®)

©)

if the person holds the property obtained, the property
specified under this subsection is that property;

if the person holds no part of the property obtained,
the property specified under this subsection is any
property which directly or indirectly represents it in his
hands;

if the person holds part of the property obtained, the
property specified under this subsection is that part
and any property which directly or indirectly represents
the other part in his hands.

10. (1) If a defendant transfers property to another person for no
consideration or for a consideration the value of which is significantly
less than the value of the property at the time of the transfer, he is to be
treated as making a gift.

(2) Where subsection (1) applies, the property given is to be
treated as such share in the property transferred as is represented by the

fraction:

@

the numerator of which is the difference between the
two values specified in subsection (1); and

(b) the denominator of which is the value of the property

at the time of the transfer.
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11. (1) Where the Court has determined that section 16 applies to
a defendant or where the Court has not yet made a determination as to
whether or not that section applies to a defendant, a gift is tainted:

(a) if it was made by the defendant at any time after the
relevant date; or

(b) if it was made by the defendant at any time and was of
property:

() which was obtained by the defendant as a result
of or in connection with his general criminal
conduct; or

(i) which, in whole or part and whether directly or
indirectly, represented in the defendant’s hands
property obtained by him as a result of or in
connection with his general criminal conduct.

(2) For the purposes of subsection (1), the relevant date is the
first day of the period of six years ending with:

(a) the day when proceedings for the offence concerned
were instituted against the defendant; or

(b) if there are two or more offences and proceedings for
them were instituted on different days, the earliest of
those days. )

(3) Inthe case of a defendant with respect to whom the Court
has determined that section 16 does not apply, a gift is tainted if it was
made by the defendant at any time after:

(a) the date on which the offence concerned was
committed; or

(b) if his particular criminal conduct consists of two or
- more offences and they were committed on different
dates, the date of the earliest offence.

(4) For the purposes of subsection (3):

(a) an offence which is a continuing offence is committed
on the first occasion when it is committed; and

(b) the defendant’s particular conduct includes any
conduct which constitites offences which the Court

Tainted gifts
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has taken into consideration in deciding his sentence
for the offence or offences concerned.

) Agift h:ay be a tainted gift whether it was made before or
after the commencement date.

(6) References to the recipient of a tainted gift are to the person
to whom the defendant has made the gift.

Value of tainted . 12. (1) The value at any time (the material time) of'a tainted gift is
gifts the greater of the following: '

(a) the value (at the time of the gift) of the property given,
adjusted to take account of later changes in the value
of money;

(b) the value (at the material time) of the property specified
under subsection (2). : ;

(@ The property specified under this subsection is as follows:

(@) if the recipient holds the property given, the property
specified under this subsection is that property;

(b) if the recipient holds no part of the property given, the

. property specified under this subsection is ‘any
property which directly or indirectly represents it in his
hands; .

(c) if the recipient holds part of the property given, the
property specified under this subsection is that part
and any property which directly or indirectly represents
the other part in his hands.

General  and 13. (1) General criminal conduct, with respect to a defendant, means
particular all his criminal conduct and for the purposes of this definition, it is
criminal conduct immaterial:

(@) whether the conduct occurred before or after the
commencement date; or

(b) whether property constituting a benefit from his
conduct was obtained before or after the
commencement date. .

: (2) Particular criminal conduct, with respect to a defendant,
means all his criminal conduct: .
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(@

®)

(©

which constitutes the offence of which he was
convicted;

which constitutes any other offence or offences of
which he was convicted in the same proceedings; and

which constitutes an offence which has been or will be
taken into consideration by the Court in sentencing
the defendant for the offence specified in paragraph

(@)

14. (1) Proceedings for an offence are instituted in the State:

(@)

®)

when the Magistrate issues a summons or warrant in
respect of the offence; or

when a person is charged with the offence after being
taken into custody without a warrant.

(2) Where the application of subsection (1) would result,in
there being more than one time for the institution of proceedings, the
proceedings shall be taken to have been instituted at the earliest of those

times.

(3) Proceedings for an offence are concluded:

(@)

®)

©

@

when the defendant is acquitted on all counts or every”

charge against him is dismissed, as the case may be;

if the defendant is convicted in the proceedings and
the conviction is set aside or the defendant is pardoned
before a confiscation order is made, when the
conviction is set aside or the defendant is pardoned,;

if a confiscation order is made against the defendant in
the proceedings, when the order is satisfied or
discharged or when the order is set aside and the
decision to set aside the proceedings is no longer
subject to appeal,

if the defendant is convicted on one or more counts or
charges but the Court decides not to make a
confiscation order against him, when the Court’s
decision is no longer subject to appeal by the Director
of Public Prosecutions; or

Institution and
conclusion of
proceedings and
o t h e r
interpretative
provisions
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(e) if the defendant is sentenced without the Court having
considered whether or not to proceed under section 23
in his case, when he is sentenced.

) (4) An application under section 28, 29, 30, 31, 36 or 37 is
concluded:

(a) if the Court decides not to make or vary, as the case
may be, any order against the defendant on that
application, when it makes that decision;

. (b) if an order against the defendant is made or varied on
that application, when the order is satisfied or
discharged or, when the order is set aside, the
application is no longer- subject to appeal; and

(c) if the application is withdrawn, when the Director of
Public Prosecutions notifies the withdrawal of the
application to the Court.

(3 A confiscation order is satisfied when no amount is due
under it.

(6) An order is subject to appeal until, disregarding any power
of a court to grant leave to.appeal out of time, there is no further possibility
of an appeal on which the order could be varied or set aside.

Confiscation Order

Making of 15. (1) This section applies if:
confiscation
order (@) a defendant:

@ isconvicted by the Court of an offence or offences,

(i) is committed to the Court by the Magistrate’s
) Court under section 19 of the Criminal Procedure
Cap. 172 - Code in respect of an offence or offences, or

(iii) is committed to the Court by the Magistrate’s Court

in respect of an offence or offences under section
57;and

(b) either: .

. () the Director of Public Prosecutions asks the Court
to proceed under this section, or

a
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(ii) the Court considers that it is appropriate for it to
do so.

(2) Where this section applies, the Court shall determine
whether section 16 applies in the defendant’s case, and:

(a) if it determines that section 16 does apply in his case,
whether he has benefited from his general criminal
conduct; or

(b) if it determines that section 16 does not apply in his
case, whether he has benefited from his particular
criminal conduct.

(3) If the Court determines in accordance with subsection 2)
that the defendant has benefited from his general or particular criminal
conduct, it shall;

(a) determine the amount to be recovered from him (the
“recoverable amount”) in accordance with section 16;
and

(b) make a confiscation order requiring him to pay that
amount.

(4) If the Court is satisfied that any victim of the defendant’s
criminal conduct has instituted, or intends to institute, civil proceedings
against the defendant in respect of loss, injury or datmage sustained in
connection with the defendant’s conduct: '

() it shall treat the duty in subsection (3) as a power; and

(b) the recoverable amount is such amount as the Court
considers just, but the recoverable amount shall not
exceed the amount that it would have been if this
subsection did not apply.

(5) -The Court shall determine any question arising under
subsection (2) or (3) on a balance of probabilities.

(6) Unless the Court postpones the proceedings for a
confiscation order under section 23, it shall proceed under this section
before sentencing the defendant with respect to the offence or offences
referred to in subsection (1).
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16. (1) For the purposes of this Part, this section applies to a
defendant if he is convicted of:

(2) adrug trafficking offence , a money laundering offence
or any other offence listed in Schedule 7; or

(b) an offence that constitutes conduct forming part of a
course of criminal activity within the meaning of
subsection (2).

(2) For the purposes of subsection (1) (b), conduct forms part
of a course of criminal activity if the defendant has benefited from the
conduct and:

(a) in the proceedings in which he was convicted, he was
convicted of at least one other qualifying offence; or

(b) hehas been convicted on at least one previous occasion
in the period of six years prior to the commencement of
those proceedings of at least one qualifying offence.

(3) Subsection (1) (b) does not apply to a defendant if the
value of the relevant benefit obtained is less than $10,000.

(4 For the purposes of subsection (3), “relevant benefit” means
the total benefit from:

h\ () all offences comprising the course of criminal activity;
and

() conduct which constitutes an offence which has been
or will be taken into consjderation by the Court in
sentencing the defendant for an offence specified in

paragraph (a).

(5) Inthis section, “qualifying offence” means an offence which
constitutes conduct from which the defendant has benefitted.

17. (1) Subject to this section, the recoverable amount for the
purposes of section 15 (3) (a) is an amount equal to the defendant’s
benefit from the conduct concerned.

(2) Subsection (3) applies where the defendant proves that
the value of the benefit under subsection (1) is greater than the amount
available to him, being the aggregate of:

(a) the total of the values, at the time the confiscation order
is made, of all the realisable property then held by the
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defendant less the total amount payable pursuant to
obligations which then have priority; and

(b) the total of the values, at the time the confiscation order
is made, of all tainted gifts.

(3) In the circumstances referred to in subsection (2), the
recoverable amount is:

(a) the amount the defendant proves is available to him in
accordance with that subsection; or

(b) a nominal amount, if that amount is nil.

(4) For the purposes of subsection (2); an obligation has priority
if it is an obligation of the defendant:

(a) to pay an amount due in respect of a fine or other order
of a court which was imposed or made on conviction of
an offence and at any time before the time the
confiscation order is made; or

(b) to pay a sum which would be included among the
preferential debts of the defendant if the defendant’s
bankruptcy or, in the case of a company, its liquidation,
had commenced on the date of the confiscation order.

(5) “Preferential debt” means a debt that, in the bankruptcy of
an individual or the liquidation of a company, is payable in priority to the
debts of other creditors.

(6) In calculating the defendant’s benefit from the conduct
concerned for the purposes of subsection (1), any property in respect of
which a recovery order or a forfeiture order is in force shall be ignored.

18. (1). In determining, for the purposes of section 15, whether a
defendant has benefited from conduct, and his benefit from that conduct,
the Court shall:

(@) take account of conduct occurring up to the time it
makes its determination; and

(b) take account of property obtained up to that time.

(2) Subsections (3) to (5) apply where the conduct concerned
(for the purposes of section 15) is the defendant’s general criminal conduct.

Defendant’s
benefit



398

No. 38 Proceeds of Crime 2013
(3) Where a confiscation order has previously been made
against the defendant under this Act or a specified Act, and his benefit
for the purposes of that order was his benefit from his general criminal
conduct:

(a) his benefit determined at the time the last confiscation
order was made against him shall be taken for the
purposes of this section to be his benefit from his
general criminal conduct at that time; and

(b) the Court shall deduct the aggregate of the following
amounts:

() the amount ordered to be paid under each
confiscation order previously made against the
defendant under this Act, and

(i) the amount ordered to be paid under each
confiscation order previously made against him
under a specified Act.

(4) Subsection (3) (b) does not apply to an amount which has
been taken into account for the purposes of a deduction under that
subsection on any earlier occasion.

(5) The reference to general criminal conduct in the case of a
confiscation order made under a specified Act is a reference to conduct in
respect of which a court is required or entitled to make one or more
assumptions for the purpose of assessing a person’s benefit from the
conduct.

Cap. 181 (6) In this section, “specified Act” means the Drug Trafficking
Cap. 173 Offences Act or the Proceeds of Crime and Money Laundering (Prevention)

Assumptions to
be made where
section 16 applies

Act. .

19. (1) .Subject to subsection (3), if the Court determines under
section 15(2) that section 16 applies to the defendant, it shall make the
assumptions specified in subsection (2) for the purposes of:

(a) determining whether the defendant has benefited from
his general criminal conduct; and

(b) determining his benefit from the conduct.

(2) The assumptions referred to under subsection (1) are:
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(a) that any property transferred to the defendant at any
time after the relevant date was obtained by him:

(i) as a result of his general criminal conduct; and
(i) at the earliest time he appears to have held it;

(b) that any property held by the defendant at any time
after the date of conviction was obtained by him:

(D as a result of his general criminal conduct; and
(i) at the earliest time he appears to have held it;

(c) that any expenditure incurred by the defendant at any
time after the relevant date was met from property
obtained by him as a result of his general criminal
conduct; and

(d) that, for the purpose of valuing any property obtained,
or assumed to have been obtained, by the defendant,
he obtained it free of any other interests in it.

(3) The Court shall not make an assumption under subsection
(1) in relation to particular property or expenditure if:

(a) the assumption is shown to be incorrect; or

(b) there would be a serious risk of injustice if the
assumption were made.

(4) If the Court does not make one or more of the assumptions
under subsection (1), it shall state its reasons.

(5) For the purposes of this section, the relevant date is the
first day of the period of six years ending with:

(a) the date when proceedings for the offence concerned
were instituted against the defendant; or

(b) if there are two or more offences and proceedings for
them were instituted on different days, the earliest of
those days.

(6) If aconfiscation order has been made against the defendant
under this Act or a specified Act, within the meaning of section 18(6), at
any time during the period referred to in subsection (5):
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(a) the relevant date is the date when the defendant’s
benefit was calculated for the purposes of the last such
confiscation order; -

(b) the assumption specified in subsection (2)(b) does
not apply to any property which was held by him on or
before the relevant date.

20. (1) Subject to this section, the amount ordered to be paid under
a confiscation order shall be paid on the making of the order.

(2) Ifthe defendant shows that he needs time to pay the amount
ordered to be paid, the Court may make an order allowing payment to be
made within a period not exceeding six months after the date of the
confiscation order.

(3) If, on the application of the defendant, the Court is satisfied
that there are exceptional circumstances, it may extend the period specified
in subsection (2) so that it ends on a date no later than twelve months
after the date of the confiscation order.

4) An order under subsection (3):

(a) may be made after the end of the period originally given
for payment; but

(b) shall not be made after the end of the i)eriod of twelve
months starting with the date on which the confiscation
order is made.

(5) The Court shall not make an ‘order under subsection (2) or
(3) unless it gives the Director of Public Prosecutions an opportunity to
make representations to the Court.

21. (1) If the amount required to be paid by a person under a
confiscation order is not paid when it is required to be paid, he shall pay
interest on the amount unpaid for the period for which it remains unpaid
at the rate for the time being applying to a civil judgment debt.

() For the purposes of subsection (1), no amount is required
to be paid under a confiscation order if:

(a) an application has been made under section 20(3);

(b) the application has not been determined by the Court;
and
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(c) the period of twelve months starting with the day on
which the confiscation order was made has not ended.

(3) The amount of interest payable under this section shall be
treated as part of the amount to be paid under the confiscation order.

22. (1) Where the Court makes a confiscation order against a
defendant, it shall, in respect of any offence of which he is convicted in
those proceedings, take account of the confiscation order before:

(a) imposing a fine on him;

(b) making any order involving any payment by him,
other than a Criminal Code compensation order; or

(c) making any order under:

@ section 28 of the Drugs (Prevention of Misuse)
- Act; or

(i) section 8 or 16 of the United Nations (Anti-
Terrorism Measures) Act.

(2) Subject to subsection (1), the Court shall leave the
confiscation order out of account in deciding the appropriate sentence
for the defendant. :

(3) The Court shall make an order under subsection (4) if it:

(a) makes a confiscation order and a Criminal Code
compensation order against the same person in the
saine proceedings; and

(b) believes that the person concerned will not have
'g;ﬁicient means to satisfy both orders in full.

(@) Where subsection (3) applies, the Court shall order that
such amount of the Criminal Code compensation order that it believes
will not be recoverable because of the insufficiency of the person’s means,
shall be paid out of any sums recovered under the confiscation order.

Procedure
23. (1) Ifthe Court considers it appropriate to do so, it may:

(@) postpone proceedings under section 15 for a specified
period (the postponement period); and

Effect of order
on Court’s other
powers

Cap. 284

Cap. 183

Postponement
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(b) extend the postponement period for a specified period
on one or more occasions.

(2) Unless the Court is satisfied that there are exceptional
circumstances, the postponement period, whether as originally ordered
or as extended, shall not exceed a period of two years from the date of the
conviction of the defendant.

(3) Where the defendant appeals against his conviction, the
Court may, on that account:

(@) postpone making any of the determinations mentioned
in subsection (1) for such period as it may specify; or

(b) where it has already exercised its powers under this
section to postpone, extend the postponement period.

(@) Unless the Court is satisfied that there are exceptional
circumstances, any postponement or extension under subsection 3),
shall not exceed a period of three months from the date on which the
appeal is determined or otherwise disposed of.

(5) A postponement or extension under subsection (D or(3)
may be made: ' .

(a) on application by the defendant or the Director of Public
Prosecutions; or '

(b) by the Court of its own motion:

(6) An application to extend the pdstponement period may be
granted after the postponement period has ended, provided that the
application is made before it ends.

24. (1) Subject to subsection (2), where the Court exercises its
power to postpone proceedings under section 23, it may nevertheless
proceed to sentence the defendant in respect of the offence or any of the
offences concerned. '

(2 In sentencing the defendant in réspect of the offence, or
any of the offences, concerned during the postponement period, the
Court shall not:

(@) impose a fine on him;

(b) make any order involving any payment by him, other
than a Criminal Code compensation order; or

(c) make an order referred to in section 22(1)(b) or (c).
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(3) Subject to subsection (4), where the Court has sentenced
the defendant under subsection (1) during the postponement period, it
may, after the end of that period, vary the sentence by:

(@) imposing a fine on him;

() makirig any order involving any payment by him,
including a Criminal Code compensation order; or

(c) making an order referred to in section 22(1)(b) or (c).

(4) The Court may proceed under subsection (3) only within
the period of twenty-eight days commencing on the last day of the
postponement period.

(5) If the Court proceeds to sentence the defendant under
subsection (1), section 15 has effect as if the defendant’s particular criminal
conduct included conduct which constitutes offences which the Court
has taken into consideration in deciding his sentence for the offence or
offences concerned.

25. (1) Ifthe Court is proceeding under section 15, the Director of  Statement

Public Prosecutions shall give the Court a statement of information:

(@) in a case where section 15(1)(b)(i) applies, within the
period ordered by the Court; and

(b) inacase where section 15(1)(b)(ii) applies, if the Court
orders him to give it a statement of information, within
the period ordered by the Court. '

(2) If the Director of Public Prosecutions believes that section
16 applies with respect to the defendant, the statement of information is
a statement of matters the Director of Public Prosecutions believes are
relevant in connection with deciding:

(@) whether section 16 applies to the defendant;

(b) whether he has benefited from his general criminal
conduct; and

(c) his benefit from the conduct.

(3) A statement under subsection (2) shall include information
the Director of Public Prosecutions believes is relevant:

information

of
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(@) in connection with the making by the Court of an
assumption under section 19; and [

(b) for the purpose of enabling the Court to determine if
the circumstances are such that it shall not make such
* an assumption.

(4) If the Director of Public Prosecutions does not believe that
section 16 applies to the defendant, the statement of information is a
statement of matters the Director of Public Prosecutions believes are
relevant in connection with deciding: '

@) v;/hether the defendant has benefited from his particular
criminal conduct; and '

“(b) his benefit from the conduct.

(5) If the Director of Public Prosecutions gives the Court a
statement of information, he:

(@) may at any time give the Court a further statement of
information; and

(b) shall give the Court a further statement of information
if it orders him to do so, within the period ordered by
the Court. ' o

(6) The Court may, af any time, vary an order made under this
section. . :

26. (1) If the Director of Public Prosecutions gives the Court a
statement of information and a copy is served on the defendant, the
Court may order the defendant:

(@) to indicate (within the period it orders) the extent to
which he accepts each allegation in the statement; and

(b) so far as he does not accept such an allegation, to give
particulars of any matters he proposes to rely on.

(2) If the defendant accepts to any extent an allegation in a
statement of information, the Court may treat his acceptance as conclusive
of the matters to which it relates for the purpose of deciding the issues
referred to in section 25(2) or (4), as the case may be. '

(3) Ifthe defendant fails in any respect to comply withan order
under subsection (1), he may be treated for the purposes of subsection
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(2 as accepting every allegation in the statement of information apart
from: '

(@) anyallegation in respect of which he has complied with
the requirement; and

(b) any allegafion that he has benefited from his general or
particular criminal conduct.

(@) For the purposes of this section, an allegation may be
accepted or particulars may be given in a manner ordered by the Court.

() The Court may, at any time, vary an order made under this
section.

(6) No acceptance under this section that the defendant has
benefited from conduct is admissible in evidence in proceedings for an
offence.

27. (1) For the purpose of obtaining information to help it in
carrying out its functions, the Court may at any time order the defendant
to give it information specified in the order. :

(2 An order under this section may require all or a specified
part of the information to be given in a specified manner and before a
specified date. '

(3) If the defendant fails without reasonable excuse to comply
with an order under this section the Court may draw such inference as it
believes is appropriate.

(4) Subsection (3) does not affect any power of the Court to
deal with the defendant i respect of a failure to comply with an order
under this section.

o) If thé_’ Director of Public Prosecutions accepts to any extent
an allegation made by the defendant:

(@) in giving information required by an order under this
section; or

(b) in any other statement given to the Court in relation to
any matter relevant to determining the amount available
to him for the purposes of section 17(2);

the Court may treat the acceptance as conclusive of the matters to which
it relates. ' ‘

Provision of
information by
defendant
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(6) For the purposes of this section an allegation may be
accepted in a manner ordered by the Court.

(7) The Court may, at any time, vary an order made under this
section.

(8) No information given under this section which amounts to
an admission by the defendant that he has benefited from criminal conduct
is admissible in evidence in proceedings for an offence.

Reconsideration of confiscation order
28. (1) This section applies if:

(a) section 15(1)(a) applies in respect of a defendant, but
the Court has not proceeded under that section;

(b) there is evidence which was not available to the Director
of Public Prosecutions on the relevant date;

(c) before the end of the period of six years starting with
the date of conviction, the Director of Public
Prosecutions applies to the Court to consider the
evidence; and

(d) after considering the evidence the Court believes it is
appropriate for it to proceed under section 15.

(2) Where subsection (1) applies, the Court shaﬂ proceed under
section 15 and subsections (3) to (8) apply for that purpose.

(3) If the Court has already sentenced:the defendant for the
offence (or any of the offences) concerned, section 15 has effect as if his
particular criminal conduct included conduct which constitutes offences
which the Court has taken into consideration in deciding his sentence for

the offence or offences concerned.

(4) "Instead of taking account of the matters specified in section
18(1)(a) and (b), the Court shall take account of:

(a) conduct occurring before the relevant date;
(b) property obtained before the relevant date; and

(c) property obtained on or after the relevant date if it was
obtained as a result of or in connection with conduct
occurring before the relevant date.

(5) For the purposes of this section:
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(@) the assuxflptions Speciﬁed in section 19(2)(a) and (b)
do not apply with regard to property first held by the
defendant on or after the relevant date;

() the assumption specified in section 19(2)(c) does not
apply with regard to expenditure incurred by the
defendant on or after the relevant date; and

(c) the assumption specified in section 19(2)(d) does not
apply with regard to property obtained, or assumed to
have been obtained, by the defendant on or after the
relevant date.

(6) The recoverable amount for the purposes of section 15 is
such amount, not exceeding the amount determined in accordance with
section 17, as the Court considers just.

(7) Inarriving at the just amount the Court shall have regard in
particular to:

(@) the recoverable amount determined in accordance with
section 17; :

(b) any fine imposed on the defendant in respect of the
offence or any of the offences concerned;

() any order within section 22(1)(b) or (c) that has been
made against the defendant in respect of the offence,
or any of the offences, concerned and has not already
been taken into account by the Court in determining
what is the realisable property held by him for the
purposes of section 17; and

(d) any Criminal Code compensation order that has been
made against the defendant in respect of the offence,
or any of the offences, concerned.

() IfaCriminal Code compensation order has been made against
the defendant in respect of the offence or offences concerned subsections
(5) and (6) do not apply.

(9) For the purposes of this section, the relevant date is:

(@) if the Court made a decision not to proceed under
section 15, the date of the decision; or
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(®)

if the Court did not make such a decision, the date of
conviction.

29. (1) This section applies if:

@

(b)

©

@

in proceeding under section 15, the Court has
determined that:

(i) section 16 applies to the defendant but he has not
benefited from his general criminal conduct, or

(i) section 16 does not apply to the defendant and he
has not benefited from his particular criminal
conduct;

there is evidence which was not available to the Director
of Public Prosecutions when the Court determined that
the defendant had not benefited from his general or
particular criminal conduct;

before the end of the period of six years starting with
the date of conviction the Director of Public
Prosecutions applies to the Court to consider the
evidence; and

after considering the evidence, the Court concludes
that it would have determined that the defendant had
benefited from his general or particular criminal
conduct, as the case may be, if the evidence had been
available to it.

(2) If this section applies, the Court:

@

®)

shall make a fresh determination under section 15(2)(a)
or (b) as to whether the defendant has benefited from
his general or particular criminal conduct, as the case
may be; and

may make a confiscation order under section 15.

(3) Subsections (4) to (8) apply if the Court proceeds under

section 15 pursuant to this section.

() If the Court has already sentenced the defendant for the

offence, or any of the offences, concerned, section 15 has effect as if the
defendant’s particular criminal conduct included conduct which
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constitutes offences which the Court has taken jnto consideration in
deciding his sentence for the offence or offences concerned.

(9 Instead of taking account of the matters specified in section
18(1)(a) and (b), the Court shall take account of:

(a) conduct occurring before the date of the original
decision that the defendant had not benefited from his
general or particular criminal conduct;

() property obtained before that date; and

() property obtained on or after that date if it was obtained
as a result of or in connection with conduct occurring
before that date,

(6) For the purposes of this section:

(@) the assumptions specified in section 19(2)(a) and (b)
do not apply with regard to property first held by the
defendant on or after the date of the original decision
that the defendant had not benefited from his general
or particular criminal conduct;

(b) the assumption specified in section 19(2)(c) does not
apply with regard to expenditure incurred by him on or
after that date; and

(c) the assumption specified in section 19(2)(d) does not
apply with regard to property obtained, or assumed to
have been obtained, by him on or after that date,

(7) The recoverable amount for the purposes of section 17 is
such amount as the Court considers just, but that amount shall not exceed
the amount that the recoverable amount would have been under section
17 if this subsection did not apply.

(® Inarriving at the just amount the Court shall have regard in
particular to;

(a) the recoverable amount determined in accordance with
section 17;

(b) any fine imposed on the defendant in respect of the
offence, or any of the offences, concerned;

(c) any order within section 22(1)(b) or (c) that has been
made against him in respect of the offence (or any of

2013
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@

the offences) concerned and has not already been taken
into account by the Court in determining what is the
realisable property held by him for the purposes of
section 17; and

any Criminal Code compensation order that has been
made against him.

30. (1) This section applies if:

@

(®)

©

d

©

the Court has made a confiscation order;

there is evidence which was not available to the Director
of Public Prosecutions at the relevant time;

the Director of Public Prosecutions believes that if the
Court were to determine the amount of the defendant’s
benefit pursuant to this section it would exceed the
relevant amount;

before the end of the period of six years starting with
the date of conviction the Director of Public
Prosecutions applies to the Court to consider the
evidence; and -

after considering the evidence the Court believes it is
appropriate for it to proceed under this section.

(2) Where this section applies, the Court shall make a new
calculation of the defendant’s benefit from the conduct concerned, and
subsections (3) to (11) apply for this purpose.

(3) If the Court has already sentenced the defendant for the
offence, or any of the offences concerned, section 15 has effect as if his
particular criminal conduct included conduct which constitutes offences
which the Court has taken into consideration in deciding his sentence for
the offence or offences concerned.

(@ Instead of taking account of the matters specified in section
18(1)(a) and (b), the Court shall take account of:

(@

conduct occurring up to the time it determined the
defendant’s benefit for the purposes of the
confiscation order;

(b) property obtained up to that time; and
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(c) property obtairied after that time if it was obtained as a
result of or in connection with conduct occurring before
that time.
(5) Inapplying section 18(3)(b), the confiscation order shall be
ignored.

(6) For the purposes of this section:

@

®

©

the assumptions specified in section 19(2)(a) and (b)
do not apply with regard to property first held by the
defendant after the time the Court determined his benefit
for the purposes of the confiscation order;

the assumption specified in section 19(2)(c) does not
apply with regard to expenditure incurred by him after
that time; and

the assumption specified in section 19(2)(d) does not
apply with regard to property obtained (or assumed to
have been obtained) by him after that time.

() If the amount determined under the new calculation of the
defendant’s benefit exceeds the relevant amount, the Court:

@

(b)

shall make a new calculation of the recoverable amount
for the purposes of section 15; and

if it exceeds the amount required to be paid under the
confiscation order, may vary the order by substituting
for the amount required to be paid such amount as it
believes is just.

(8) In applying paragraph (7)(a) the Court shall:

(@)

®)

take the new calculation of the defendant’s benefit;
and

apply section 17 as if references to the time the
confiscation order is made were to the time of the new
calculation of the recoverable amount and as if
references to the date of the confiscation order were to
the date of that new calculation.

(9 Inapplying paragraph (7) (b) the Court:

@

shall have regard in particular to:
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() any fine imposed on the defendant for the offence
(or any of the offences) concerned,

(i) any order within section 22(1)(b) or (c) that has
been made against him in respect of the offence, or
any of the offences concerned and has not already
been taken into account by the Court in determining
what is the realisable property held by him for the
purposes of section 17, and

(ii) any Criminal Code compensation order that has
been made against him in respect of the offence,
or any of the offences concerned, but

(b) shall not have regard to an order falling within
subparagraph (a)(iii) if an order has been made under
section 22(4).

(10) In determining under this section whether one amount
exceeds another, the Court shall take account of any change in the value
of money.

(11) For the purposes of this section,
(a) therelevant time is:

() when the Court calculated the defendant’s benefit
for the purposes of the confiscation order, if this
section has not applied previously, or

(i) when the Court last calculated the defendant’s
benefit pursuant to this section, if this section has
applied.previously; and

(b) the relevant amount is:

(1) the amount determined as the defendant’s benefit
for the purposes of the confiscation order, if this
section has not applied previously, or

(i) the amount last determined as the defendant’s
benefit pursuant to this section, if this section has
applied previously.

31. (1) This section applies if:

(a) the Court has made a confiscation order;
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(b) the amount required to be paid was the amount
determined in accordance with section 17(3); and

(c) the Director of Public Prosecutions or an enforcement
receiver applies to the Court to make a new calculation
of the amount available to the defendant.

(2) Inacase where this section applies the Court shall make the
new calculation, and in doing so it shall apply section 17 as if references
to the time the confiscation order is made were to the time of the new
calculation and as if references to the date of the confiscation order were
to the date of the new calculation.

(3) Ifthe amount determined under the new calculation exceeds
the relevant amount, the Court may vary the order by substituting for the
amount required to be paid such amount as the Court considers just, but
that amount shall not exceed the amount determined as the defendant’s
benefit from the conduct concerned.

(4) In deciding what is just the Court:
(a) shall have regard, in particular to:

() any fine imposed on the defendant for the offence,
or any of the offences concerned,

(i) any order within section 22(1)(b) or (c) that has
been made against him in respect of the offence, or
any of the offences concerned and has not already
been taken into account by the Court in determining
what is the realisable property held by him for the
purposes of section 17, and

(ii) any Criminal Code compensation order that has
been made against him in respect of the offence,
or any of the offences concerned; but

(b) shall not have regard to an order falling within paragraph
(a)(iii) if an order has been made under section 22(4).

(5) In determining under this section whether one amount
exceeds another, the Court shall take account of any change in the value
of money.

(6) The relevant amount is:
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(@) the amount determined as the amount available to the
defendant for the purposes of the confiscation order, if
this section has not applied previously; or

(b) the amount last determined as the amount available to
the defendant pursuant to this section, if this section
has applied previously.

(7) The amount determined as the defendant’s benefit from the
conduct concerned is:

(a) the amount determined when the confiscation order
was made; or

(b) if one or more new calculations of the defendant’s
benefit have been made under section 30 the amount
determined on the occasion of the last such calculation.

32. (1) This section applies if:
(@) the Court has made a confiscation order; and

(b) the defendant or an enforcement receiver épplies to
the Court to vary the order under this section.

(2) Where this section applies, the Court shall calculate the
amount available to the defendant, and in doing so it shall apply section
17 as if references to the time the confiscation order is made were to the
time of the calculation and as if references to the date of the confiscation
order were to the date of the calculation.

(3) If the Court determines that the amount available to the
defendant calculated in accordance with subsection (2) is inadequate for
the payment of any amount remaining to be paid under the confiscation
order, it may vary the order by substituting for the amount required to be
paid such smaller amount as the Court considers is just.

(4) If a person has been adjudged bankrupt or his estate has
been sequestrated, or if an order for the winding up of a domestic company
has been made, the Court shall take into account the extent to which
realisable property held by that person or that company may be distributed
among creditors.

(5) The Court may disregard any inadequacy that it believes is
attributable, wholly or partly, to anything done by the defendant for the
purpose of preserving property held by the defendant or recipient of a
tainted gift from any risk of realisation under this Act.
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33. (1) This section applies if:
(@) the Court has made a confiscation order;

(b) the Magistrate’s Court Clerk applies to the Court for
the discharge of the order; and

(c) the amount remaining to be paid under the order is less
than such sum as shall be prescribed.

(2) Where this section applies, the Court shall calculate the
amount available to the defendant and, in doing so, it shall apply section
17 as if references to the time the confiscation order is made were to the
time of the calculation and as if references to the date of the confiscation
order were to the date of the calculation.

(3) Ifthe Court:

(@) determines that the amount available to the defendant
calculated in accordance with subsection (2) is
inadequate to meet the amount remaining to be paid;
and .

(b) is satisfied that the inadequacy is due wholly to a one
or more of the reasons specified in subsection 4);

it may discharge the confiscation order.
(4) The reasons referred to in subsection (3) are:

(@) in a case where any of the realisable property consists
of money in a currency other than dollars, that
fluctuations in currency exchange rates have occurred;

(b) such other reasons as may be prescribed.
34. The Court may discharge a confiscation order if:

(@) the Magistrate’s Court Clerk applies to the Court for
the discharge of the order; and

(b) the amount remaining to be paid under the order is the
prescribed sum or less.

35. Where the Court proceeds under section 15 pursuant to section
28 or 29 or the Director of Public Prosecutions applies under section 30;

Discharge  of
order for
inadequacy of
amount available
to defendant

Discharge  of
order where small
amount
outstanding

Information



416
No. 38 Proceeds of Crime 2013

(a) the Director of Public Prosecutions shall give the Court
a statement of information within such period as the
Court orders;

(b) section 25 applies, with appropriate modifications where
the Director of Public Prosecutions applies under
section 30; and

(c) sections 26 and 27 apply.
Defendant Absconds or Dies

Defendant 36. (1) This section applies if:
convicted or
committed (a) a defendant absconds after:

@i he is convicted of an offence or offences in
proceedings before the Court;

(i) he is committed to the Court by the Magistrate’s
Cap. 172 Court under section 19 of the Criminal Procedure
Code in respect of an offence or offences; or

(i) he is committed to the Court in respect of an offence
or offences under section 57; ’

(b) the Director of Public Prosecutions applies to the Court
to proceed under this section; and

(c) the Court believes it is appropriate 'f(;r it to do so.

(2) Where this section applies, subject to subsection (3), the
Court shall proceed under section 15.

(3) Where the Court proceeds under section 15 as applied by
this section, this Part has effect with the following modifications:

(a) any person the Court believes is likely to be affected
by an orderunder section 15 is entitled to appear before
the Court and make representations;

(b) the Court shall not make an order under section 15
unless the Director of Public Prosecutions has taken
reasonable steps to contact the defendant;

(c) sections 19, 25(3), 26 and 27 shall be ignored; and

(d) sections 28, 29 and 30 shall be ignored while the
defendant is still an absconder.
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(4) Once the defendant ceases to be an absconder, section 28
applies as if subsection (1)(a) provided:

“(a) at a time when section 36(1)(a) applies, the Court did
not proceed under section 15;”.

36A(1) This section applies if:

(@) a defendant dies after:

() he is convicted of an offence or offences in
proceedings before the Court.

(i) he is committed to the Court by the Magistrate’s
Court under section 19 of the Criminal Procedure
Code in respect of an offence or offences; or

(iii) he is committed to the Court in respect of an offence
or offences under section 57;

(b) the Director of Public Prosecutions applies to the Court
to proceed under this section; and

(©) the Court believes it in appropriate for it to do so.

(2) Where this section applies, subject to subsection (3), the
Court shall proceed under section 15,

(3 Where the Court proceeds under section 15 as applied by
this section, this Part has effect with the following modifications:

(@) any person the Court believes is likely to be affected
by an order under section 15 is entitled to appear before
the Court and make representations;

(b) the Court shall not make an order under section 15
unless the Director of Public Prosecuations has taken
reasonable steps to contact the defendant’s personal
representative; '

(c) sections 19, 25 (3), 26 and 27 shall be ignored; and
(d) sections 28, 29 and 30 shall be ignored.

37. (1) This section applies if:

(@) proceedings for an offence or offences are instituted
against a defendant but are not concluded;

Defendant dies

Defendant
neither convicted
nor acquitted
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(b) the defendant absconds;

(c) the period of one year, starting with the day the Court
believes the defendant absconded, has ended;

(d) the Director of Public Prosecutions applies to the Court
to proceed under this section; and

(e) the Court believes it is appropriate for it to do so.

(2) Ifsubsection (1) applies, subject to subsection (3), the Court
shall proceed under section 15.

(3) Where the Court proceeds under section 15 as applied by
this section, this Part has effect with the following modifications:

(@) any person the Court believes is likely to be affected
by an order under section 15 is entitled to appear before
the Court and make representations;

(b) the Court shall not make an order under section 15
unless the Director of Public Prosecutions has taken
reasonable steps to contact the defendant;

(c) sections 19,25(3) and sections 26 to 29 shall be ignored;
and

(d) section 30 shall be ignored while the defendant is still
an absconder.

(4) Once the defendant has ceased to be an absconder, section
30 has effect as if references to the date of conviction were to:

(@) the day when proceedings for the offence concerned
were instituted against the defendant; or

(b) if there are two or more offences and proceedings for
ttiem were instituted on different days, the earliest of
those days.

6 K

(a) the Court makes an order under section 15 as applied
by this section; and

(b) the defendant is later convicted in proceedings before
the Court of the offence, or any of the offences,
concerned;

section 15 does not apply so far as that conviction is concerned.
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38. (1) This section applies if: Variation of order

() " the Court makes a confiscation order under section 15
as applied by section 37;

(b) the defendant ceases to be an absconder;

(c) the defendant is convicted of an offence, or of any of
the offences, mentioned in section 37(1)(a);

(d) the defendant believes that the amount required to be
paid was too large, taking into account the
circumstances prevailing when the amount was
determined for the purposes of the order; and

(¢) before the end of the relevant period the defendant
applies to the Court to consider the evidence on which
his belief is based.

(@) If, after considering the evidence, the Court concludes that
the defendant’s belief is well founded:

(a) it shall determine the amount which should have been
the amount required to be paid, taking into account the
circumstances prevailing when the amount was .
determined for the purposes of the order; and

(b) it may vary the order by substituting for the amount
required to be paid such amount as it believes is just.

(3) The relevant period is the period of 28 days starting with:

(@) the date on which the defendant was convicted of the
offence mentioned in section 37( 1)(a); or

(b) if there are two or more offences and the convictions
were on different dates, the date of the latest conviction.

(4) Ina case where section 37(1)(a) applies to more than one
offence, the Court shall not make an order under this section unless it is
satisfied that there is no possibility of any further proceedings being
taken or continued in relation to any such offence in respect of which the
defendant has not been convicted.

39. (1) Where the Court makes a confiscation order under section Discharge  of
15 as applied by section 37, it shall discharge the order if: order

(@) the defendant is later tried for the offence or offences
concerned and acquitted on all counts; and
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(b) he applies to the Court to discharge the order.
(2) Subsection (3) applies if:

(@) the Court makes a confiscation order under section 15
as applied by section 37;

(b) the defendant ceases to be an absconder;
(c) subsection (1)(a) does not apply; and

(d) the defendant applies to the Court to discharge the
order.

(3) In the circumstances specified in subsection (2), the Court
may discharge the order if it determines that:

(a) there has been undue delay in continuing the
proceedings mentioned in section 37(1); or

(b) the Director of Public Prosecutions does not intend to
proceed with the prosecution.

@) If the Court discharges a confiscation order under this
section it may make such a consequential or incidental order as it considers
is appropriate. '

Appeals

40. (1) Ifthe Courtmakes a confiscation order, the Director of Public
Prosecutions or the defendant may appeal to ‘the Court of Appeal in
respect of the order. '

() If the Court decides not to make a-confiscation order, the
Director of Public Prosecutions may appeal to the Court of Appeal against
the decision.

(3) Subsections (1) and (2) do not apply to an order or decision
made by virtue of section 28, 29, 36 or 37 unless the appellant is the
defendant.

41. (1) On an appeal under section 40(1) the Court of Appeal may
confirm, set aside or vary the confiscation order.

(2) On an appeal under section 40(2), the Court of Appeal may
confirm the decision, or if it believes the decision was wrong it may:
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(@) itself proceed under section 15 (ignoring subsections
(1 to(3)); 0r

(b) direct the Court to proceed afresh under section 15.

(3) In proceeding afresh pursuant to this section, the Court
shall comply with any directions the Court of Appeal may make.

(4) If the Court of Appeal makes or varies a confiscation order
under this section or the Court does so pursuant to a direction under this
section it shall have regard to:

(@) any fine imposed on the defendant in respect of the
offence, or any of the offences, concerned; and

(b) any order within section 22 (1)(b) or (c) that has been
made against the defendant in respect of the offence,
or any of the offences, concerned, unless the order has
already been taken into account by the Court in
determining what is the realisable property held by the
defendant for the purposes of section 17(2).

(5) If the Court of Appeal proceeds under section 15 or the .

Court proceeds afresh under that section pursuant to a direction under
this section, subsections (6) to (11) apply, and in those subsections,
“Court” means the Court of Appeal or the High Court, as the case may be.

(6) If the Court has already sentenced the defendént for the
offence, or any of the offences, concerned, section 15 has effect as if his
particular criminal conduct included conduct which constitutes offences
which the Court has taken into consideration in deciding his sentence for
the offence or offences concerned.

(7) IfaCriminal Code compensation order has been made against
the defendant in respect of the offence, or any offences, concerned:

(@) the Court shall have regard to it; and
(b) section 22(3) and (4) do not apply.

(8) Instead of taking account of the matters specified in section
18(1)(a) and (b), the Court shall take account of:

(@) conduct occurring before the relevant date;
(b property obtained before that date; and



No. 38

422
Proceeds of Crime ) 2013

Conditions for
exercise

powers

©

property obtained on or after that date if it was obtained
as a result of or in connection with conduct occurring
before that date.

(9) For the purposes of this section:

(@)

®

(©

the assumptions specified in section 19(2)(a) and (b)
do not apply with regard to property first held by the
defendant on or after the relevant date;

the assumption specified in section 19(2)(c) does not
apply with regard to expenditure incurred by him on or
after that date; and

the assumption specified in section 19(2)(d) does not
apply with regard to property obtained, or assumed to
have been obtained, by him on or after that date.

(10) Section 35 applies as it applies in the circumstances specified

in that section.

(11) The relevant date is the date on which the Court decided
not to make a confiscation order.

of if
@)

(®)

©

d

42. (1) The Court may exercise the powers conferred by section 43

[

a criminal investigation has been started in the State
with regard to an offence and there is reasonable cause
to believe that the alleged offender has benefited from
his criminal conduct;

proceedings for an offence have been instituted in the
State and not concluded and there is reasonable cause
to believe that the defendant has benefited from his
criminal conduct;

an application by the Director of Public Prosecutions
has been made under section 28, 29, 36 or 37 and not
concluded, or the Court believes that such an
application is to be made, and there is reasonable cause
to believe that the defendant has benefited from his
criminal conduct;

an application by the Director of Public Prosecutions
has been made under section 30 and not concluded, or
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the Court believes that such an application is to be
made, and there is reasonable cause to believe that the
Court will decide under that section that the amount
determined under the new calculation of the
defendant’s benefit exceeds the relevant amount, as
defined in that section; or

(¢) an application by the Director of Public Prosecutions
has been made under section 31 and not concluded, or
the Court believes that such an application is to be
made, and there is reasonable cause to believe that the
Court will decide under that section that the amount
determined under the new calculation of the amount
available to the defendant exceeds the relevant amount
(as defined in that section).

(2) Subsection (1)(b) is not satisfied if the Court believes that:

(@) there has been undue delay in continuing the
proceedings; or

(b) the Director of Public Prosecutions does not intend to
proceed.

(3) If an application mentioned in subsection (1)(c), (d) or (e)
has been made, the condition specified in the relevant paragraph is not
satisfied if the Court believes that:

(@) there has been undue delay in continuing the
application; or '

(b) the Director of Public Prosecutions does not intend to
proceed.

(4) Ifsubsection (1)(a) is satisfied:

(@) references in this Part to the defendant are to the alleged
offender; and

(b) section 4(2) has effect as if proceedings for the offence
had been instituted against the defendant when the
investigation was started.

Restraint Orders

43. (1) Ifany paragraph in section42(1)is satisfied, the Court may, Restraint orders
on the application of the Director of Public Prosecutions, by order, prohibit
any person specified in the order from dealing with any realisable property
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and

held by him, subject to such conditions and exceptions as may be specified
in the order.

(2) Without limiting subsection (1) and subject to subsection
(3), a restraint order may make such provision as the Court thinks fit for:

(a) reasonable living expenses and reasonable legal
expenses; or

(b) enabling any person to carry on any trade, business,
profession or occupation.

(3) A restraint order may apply:

(a) to all realisable property held by the person specified
in the order, whether the property is described in the
order or not; and

(b) to realisable property transferred to the person specified
in the order after the order is made.

(4 On the application of the Director of Public Prosecutions,
whether made as part of the application for the restraint order or
subsequent thereto, the Court may make such order as it considers
appropriate for ensuring the restraint order is effective.

(5) A restraint order does not affect properti' for the time being
subject to a charging order made under section 27 of the Proceeds of
Crime and Money Laundering (Prevention) Act.

(6) Where the Court has made“a restraint order, a law
enforcement officer may seize any property specified in the order to
preserve its value or prevent its removal from the State.

(7) Property seized under subsection (6) shall be dealt with in
accordance with the Court’s directions.

44, (1) A restraint order:

(@) may be made on an ex parte application to a judge in
chambers or master; and

(b) shall provide for notice to be given to persons affected
by the order.

(2) An application to discharge or vary a restraint order or an
order made under section 43(4) may be made to the Court by the Director
of Public Prosecutions or by any person affected by the order.
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(3 On an application under subsection (2), the Court:
(@) may discharge or vary the restraint order;

(b) if the application was made on the basis that
proceedings were instituted or an application was made,
the Court shall discharge the restraint order on the
conclusion of the proceedings or the application, as
the case may be;

(c) if the application was made on the basis that an
investigation was started or an application was to be
made, the Court shall discharge the restraint order if
within a reasonable period proceedings for the offence
are not instituted or the application is not made, as the
case may be.

45. (1) Evidence shall not be excluded on the ground that it is
hearsay, of whatever degree, in proceedings:

(@) for a restraint order;

(b) for an application to discharge or vary a restraint order;
or

(c) on an appeal against a restraint order or an order

discharging or varying a restraint order.

(2) For the purposes of this section, “hearsay” is a statement
which is made otherwise than by a person while giving oral evidence in
the proceedings and which is tendered as evidence of the matters stated.

(3) This section does not limit the admissibility of evidence
which, without this section, is admissible.

46. (1) Where the Director of Public Prosecutions has applied fora
restraint order in respect of any land or an interest in land, he may lodge
a copy of the application with the Registrar for registration in the Registry.

(2) On receipt of a copy of an application for a restraint order,
the Registrar shall register it in a Register of Applications for Restraint
Orders to be kept by the Registrar for the purpose.

(3) Whilst an application for a restraint order is registered under
this section, any dealing with or disposition of the land, or interest in
land, without the written consent of Director of Public Prosecutions or
the approval of the Court is void.

Hearsay evidence

Registration of
application for
restraint order
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() The registration of an application for a restraint order shall
be removed from the Register on the application being withdrawn or
determined by the Court.

47. (1) Ifthe Court makes arestraint order, it may, on the application
of the Director of Public Prosecutions, whether as part of the application
for the restraint order or at any time afterwards, appoint a management
receiver in respect of any realisable property to which the restraint order
applies.

(2) The Court may, by order, give the management receiver the
following powers, or any of them in relation to any realisable property to
which the restraint order applies:

(a) power to take possession of the property;
(b) power to manage or otherwise deal with the property;

(c) power to start, carry on or defend any legal proceedings
in respect of the property;

(d) power to realise so much of the property as is necessary
to meet his remuneration and expenses; and

(¢) power to exercise such other powers as the Court
considers it appropriate to confer on him for the purpose
of exercising his functions. :

(3) The Court may require any person having possession of
property in respect of which a receiver is appointed under this section, to
give possession of it to the management receiver.

(4) The Court:

(2) may order a person holding an interest in any realisable
property to which the restraint order applies to make to
the management receiver such payment as the Court
specifies in respect of a beneficial interest held by the
defendant or the recipient of a tainted gift; and

(b) may, on the payment being made, by order transfer,
grant or extinguish any interest in the property.

(5) For the purposes of this section, managing or otherwise
dealing with property includes:

(a) selling the property or any part or interest in it;
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(b) carrying on or arranging for another person to carry on
any trade or business the assets of which are or are
part of the property; or

(c) incurring capital expenditure in respect of the property.

(6) The Court shall not in respect of any property give the
receiver the powers specified in paragraphs (2)(b) or (d) or exercise the
powers conferred by subsection (3) or (4) unless a reasonable opportunity
has been given for persons holding any interest in the property to make
representations to the Court.

48. (1) On the application of the Director of Public Prosecutions,
the Court may appoint an enforcement receiver in respect of realisable
property, except property subject to a charge specified in section 43(5), if:

(@) aconfiscation order is made;
(b) the confiscation order is not satisfied; and
(c) the confiscation order is not subject to appeal.

(2) Subject to such directions, exceptions and conditions as
may be specified by the Court, an enforcement receiver has the following
powers in relation to the realisable property:

(@) to take possession of the property;
(b) to manage or otherwise deal with the property;

(c) to realise the property, in such manner as the Court
may specify;

(d) to start, carry on or defend any legal proceedings in
respect of the property; and ‘

(e) to exercise such other powers as the Court considers it
appropriate to confer on him for the purpose of
exercising his functions.

(3) The Court may require any person having possession of
realisable property to give possession of it to the enforcement receiver.

(4) The Court may:

(@) order a person holding an interest in realisable property
to make to the receiver such payment as the Court
specifies in respect of a beneficial interest held by the
defendant or the recipient of a tainted gift; and

Appointment of
enforcement
receiver
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(b) on the payment being made, by order transfer, grant or
extinguish any interest in the property.

(5) For the purposes of this section, managing or otherwise
dealing with property includes:

" (a) selling the property or any part or interest in it;

(b) carrying on or arranging for another person to carry on
any trade or business the assets of which are or are
part of the property;

(c) incurring capital expenditure in respect of the property.

(6) The Court shall not in respect of any property exercise the
powers conferred by subsection (3), (4) or (5) unless a reasonable
opportunity has been given for persons holding any interest in the
property to make representations to the Court.

49. (1) Where a restraint order is made, or an enforcement receiver
is appointed, no distress may be levied against any realisable property to
which the order applies except with the leave of the Court and subject to
any terms the Court may impose.

(2) If the restraint order applies to, or the enforcement receiver
is appointed in respect of, a tenancy of any premises, no landlord or other
person to whom rent is payable may exercise a right of forfeiture by
peaceable re-entry in relation to the premises in respect of any failure by
the tenant to comply with any term or condition of the tenancy, except

with the leave of the Court and subject to any terms the Court may impose.

(3) If proceedings are pending before the Court in respect of
any property and the Court is satisfied that a restraint order, or an order
for the appointment of an enforcement receiver, has been applied for or
made in respect of the property, the Court may either stay the proceedings
or allow them to continue on any terms it thinks fit.

(@ Before exercising any power conferred by subsection (3),
the Court shall give an opportunity to be heard to:

(@) the Director of Public Prosecutions; and

(b) the enforcement receiver or, in the case of a restraint
order, any receiver appointed in respect of the property
under this Part.
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50. (1) Subject to subsection (2), the following sums in the hands
of an enforcement receiver, that is:

(a) the proceeds of the realisation of any property under
section 48; and

(b) any other sums in which the defendant holds an
interest;

shall, after such payments, if any, as the Court may direct have been made
out of those sums, be applied on the defendant’s behalf towards the
satisfaction of the confiscation order.

(2) If, after the amount payable under the confiscation order
has been fully paid, any such sums remain in the hands of such a receiver,
the receiver shall distribute them:

(a) among such of those who held property which has
been realized under this Act; and

(b) in such proportions;

as the Court may direct after giving a reasonable opportunity for such
persons to make representations to the Court.

(3) The receipt of any sum by the Registrar on account of an
amount payable under a confiscation order shall reduce the amount so
payable, but the Registrar shall apply the money received for the purposes
specified in this section and in the order so specified.

@ 'I‘he Registrar shall first pay the receiver’s remuneration
and expenses if the money was paid to the Registrar by a receiver
appointed under this Act. .

(5) Ifthe Court made an order under section 22(4), the Registrar
shall, after makmg any payment required by subsection (4), next apply
any balance in his hands in payment of such amount of the Cnmmal Code

compensation order as may be outstanding.

(6) Any balance in the hands of the Registrar after he has made
all payments required by this section shall be treated as if it were a fine
imposed by the Court.

51. (1) Ifamanagement or enforcement receiver:

(a) takes action in relation to property which is not
realisable property;

Application of

proceeds

of

realisation and

other sums

Further

provisions
respect
receivers

with
to
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and

(b) would be entitled to take the action if it were realisable
property; and

(c) believes on reasonable grounds that he is entitled to
take the action;

he is not liable to any person in respect of any loss or damage resulting
from the action, except so far as the loss or damage is caused by his
negligence.

(2) Application may be made to the Court for an order giving
directions as to the exercise of the powers of a management or enforcement
receiver by:

(a) the receiver;
(b) any person affected by action taken by the receiver; or

(c) any person who may be affected by action the receiver
proposes to take.

(3) On an application under this section, the Court may make
such order as it considers appropriate.

52. (1) Application may be made to the Court to'vary or discharge
an order made under section 47 or 48 by:

(a) the receiver;
(b) the Director of Public Prosecutions; or
(c) any person affected by the order.

(2) Onanapplication under this section the Court may discharge
or vary the order. '

(3) In the case of an order under section 47:

(a) if the condition in section 42 which was satisfied was
that proceedings were instituted or an application was
made, the Court must discharge the order on the
conclusion of the proceedings or of the application, as
the case may be;

(b) if the condition which was satisfied was that an
investigation was started or an application was to be
made, the Court must discharge the order if within a
reasonable time proceedings for the offence are not
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instituted or the application is not made, as the case
may be.

53. (1) Where a management receiver is appointed in respect of
realisable property and the Court appoints an enforcement receiver, the
Court shall order the management receiver to transfer to the enforcement
receiver all property that he holds by virtue of the exercise of his powers.

(2) Subsection (1) does not apply to property that the
management receiver holds by virtue of the exercise by him of his power
under section 47(2)(d).

(3) If the management receiver complies with an order under
subsection (1) he is discharged:

(@) from his appointment under section 47; and

(b) from any obligation under this Act arising from his
appointment.

(4) Where this section applies, the Court may make such a
consequential or incidental order as it considers appropriate.

54, (1) Where realisable property is held by a domestic company
and an order for the winding up of the company has been made or a
resolution has been passed by the company for the voluntary winding
up, the functions of the liquidator (or any provisional liquidator) shall not
be exercisable in relation to:

(a) property for the time being subject to a restraint order
made before the relevant time; and

(b) any proceeds of property for the time being in the hands
of a receiver appointed under this Act.

(2) Where, in the case of a domestic company, such an order
has been made, or such a resolution has been passed, the powers conferred
on the Court by sections 42 to 50 shall not be exercised in relation to any

Discharge of
management
receiver

Winding up of
domestic
company holding
realisable
property

realisable property held by the company in relation to which the functions
of the liquidator are exercisable:

(a) soas to inhibit him from exercising those functions for
the purpose of distributing any property held by the
company to the company’s creditors; or

(b) so as to prevent the payment out of any property of
expenses (including the remuneration of the liquidator
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or any provisional liquidator) properly incurred in the
winding up in respect of the property.

(3) Subsection (2) does not affect the enforcement of a charging
order made before the relevant time or on property which was subject to
a restraint order at the relevant time.

(@) In this section, “the relevant time” means:

@

)

©

where no order for the winding up of the domestic
company has been made, the time of the passing of the
resolution for voluntary winding up;

where such an order has been made and, before the
presentation of the petition for the winding up of the
company by the Court, such a resolution had been
passed by the company, the time of the passing of the
resolution; and

in any other case where such an order has been made,
the time of the making of the order.

Exercise of 55. (1) This section applies to:

powers by Court
or receiver (a)

®)

the powers conferred on the Court by sections 43 to
51;and

the powers of a receiver appointed under this Part.

(2) Subject to this section, the powers:

@

)

©

(d)

shall be exercised with the objective of ensuring that
the value of realisable property can, by its realisation,
be made available for satisfying any confiscation order-
that has been, or may be, made against the defendant;

shall be exercised, where a confiscation order has not
been made, with the objective of ensuring that there is
no diminution in the value of realisable property;

shall be exercised without taking account of any
obligation of the defendant or a recipient of a tainted
gift if the obligation conflicts with the objective of
satisfying any confiscation order that has been made,
or may be made, against the defendant; and

may be exercised in respect of a debt owed by the
Crown.
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() Subsection (2) has effect subject to the following:

(a) the powers must be exercised with a view to allowing a
person other than the defendant or a recipient of a
tainted gift to retain or recover the value of any interest
held by him;

(b) in the case of realisable property held by a recipient of
a tainted gift, the powers must be exercised with a view
to realising no more than the value for the time being of
the gift; and

(c) ina case where a confiscation order has not been made
against the defendant, property must not be sold if the
Court so orders under subsection 4).

(4) Ifonan application by the defendant, or by the recipient of
a tainted gift, the Court decides that property cannot be replaced it may
order that it must not be sold.

() An order under subsection (4) may be revoked or varied.
Other Matters

56. (1) Ifproceedings are instituted against a person for an offence
or offences to which this Act applies and either:

(a) the proceedings do not result in his conviction for any
such offence; or

(®) where he is convicted of one or more such offences:

() the conviction or convictions concerned are
quashed, or

() he is pardoned in respect of the conviction or
convictions concerned;

the Court may, subject to this section, on an application by a person who
held property which was realisable property, order compensation to be
paid to the applicant if, having regard to all the circumstances, it considers
it appropriate to make such an order.

(@ The Court shall not order compensation to be paid in any
case unless the Court is satisfied:

Compensation
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(a) that there has been some serious default on the part of
a person concerned in the investigation or prosecution
of the offence concerned; and

(b) that the applicant has suffered loss in consequence of
anything done in relation to the property by or pursuant
to an order under this Act.

(3) The Court shall not order compensation to be paid in any
case where it appears to the Court that the proceedings would have been
instituted or continued even if the serious default had not occurred.

(4) The amount of compensation to be paid under this section
shall be such as the Court thinks just in all the circumstances of the case.

Committal by 57. (1) Subsections (2) applies if:
Magistrate’s
Court : (@ a defendant is convicted of an offence by the

Magistrate’s Court which the Magistrate’s Court has
power to deal with; and

(b) the Director of Public Prosecutions asks the
Magistrate’s Court to commit the defendant to the Court
with a view to a confiscation order being considered.

(2) In the circumstances specified in subsection (1), the
Magistrate’s Court:

(@) shall commit the defendant to the Court in respect of
the offence; and

(b) may commit him to the Court in respect of any other
offence falling within subsection (3).

() A committal under this subsection (2) may be in custody or
on bail.

(4) Where the Magistrate’s Court has convicted a defendant
of an offence that may be tried summarily or on indictment, the power of
the Magistrate’s Court to commit the defendant to the Court for

Cap. 172 sentencing under section 19 of the Criminal Procedure Code may be
exercised where the Magistrate’s Court is of the opinion that the defendant
is one against whom the court may consider making a confiscation order.

(5) Ifacommittal is made under this section or section 19 of the
Magistrates Act in respect of an offence or offences:

(@) section 15 applies accordingly; and
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(b) the committal 6perates as a committal of the defendant
to be dealt with by the Court in accordance with section
59.

58. (1) Subject to subsection (2), the regulations may provide for
the making of a confiscation order under section 15 by the Magistrate’s
Court.

(2)_ The regulations shall not enable the Magistrate’s Court to
make a confiscation order in respect of an amount exceeding $300,000.

(3) The provisions of this Act relating to confiscation orders
shall apply with respect to confiscation proceedings before, and
confiscation orders made by, the Magistrate’s Court, subject to such
modifications as may be provided for in the regulations.

59. If a defendant is committed to the Court under section 57 in
respect of an offence or offences, the Court:

(2) shall inquire into the circumstances of the case; and

(b) may deal with the defendant in any way in which the
Magistrate’s Court could deal with him if it had just
convicted him of the offence.

60. (1) This section applies if:
(a) any'of the conditions in section 42(1) is satisfied;

(b) the Director of Public Prosecutions believes that
realisable property is situated in a country or territory
outside the State (the receiving country); and

(c) the Director of Public Prosecutions sends a request for
assistance to the Attorney General with-a view to it
being forwarded under this section.

(2) In a case where no confiscation order has been made, a
request for assistance is a request to the government of the receiving
country to secure that any person is prohibited from dealing with realisable

property.

(3 Inacase where a confiscation order has been made and has
not been satisfied, discharged or set aside, a request for assistance is a
request to the government of the receiving country to secure that:

(2) any person is prohibited from dealing with realisable
property;

Confiscation
orders by
Magistrate’s
Court

Sentencing by
Court

Enforcement
abroad



No. 38

436
Proceeds of Crime 2013

General

(b) realisable property is realised and the proceeds are
applied in accordance with the law of the receiving
country.

(@ No request for assistance may be made for the purposes of
this section in a case where a confiscation order has been made and has
been satisfied, discharged or set aside.

(5) If the Attorney General believes it is appropriate to do so he
may forward the request for assistance to the government of the receiving
country.

(6) If property is realised pursuant to a request under subsection
(3) the amount ordered to be paid under the confiscation order must be
taken to be reduced by an amount equal to the proceeds of realisation.

(7) A certificate issued by or on behalf of the requested
government is admissible as evidence of the facts it states if it states:

(a) that property has been realised pursuant to a request
- under subsection (3);

() the date of realisation; and
(c) the proceeds of realisation.

(8) If the proceeds of realisation made pursuant to a request
under subsection (3) are expressed in a currency other than dollars, they
must be taken to be the dollar equivalent calculated in accordance with
the rate of exchange prevailing at the end of the day of realisation.

PARTIN
CIVILRECOVERY
Preliminary
61. (1) This Part has effect for the purposes of:

(a) enabling the Civil Recovery Authority to recover in
civil proceedings before the Court, property which is,
or represents:

(i) property obtained through unlawful conduct, or

(i) property that has been used in, or in connection
with, or is intended to be used in, or in connection
with, unlawful conduct; and
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(b) enabling cash which is, or represents, property
obtained through unlawful conduct, or which is
intended to be used in unlawful conduct, to be forfeited
in civil proceedings before the Magistrate’s Court.
(2) The powers conferred by this Part are exercisable in relation
to any property, including cash, whether or not any proceedings have
been brought for an offence in connection with the property.
62. (1) In this Part: Interpretation
for this Part

“Recovery Authority” means the Civil Recovery Authority;

“excepted joint owner” has the meaning specified in section
94(2);

“property obtained through unlawful conduct” has the
meaning specified in section 64;

“respondent” means:

(@) where proceedings are brought by the Recovery
Authority under this Part, the person against whom
the proceedings are brought; and

(b) where no such proceedings have been brought
but the Recovery Authority has applied for an
interim receiving order, the person against whom
the Recovery Authority intends to bring such
proceedings; ;

“suitably qualified person” means an insolvency practitioner
who holds an accounting qualification;

“tainted property” means, subject to subsection (3),
property that:

(a) has been used in, or in connection with, unlawful
conduct; or

(b) is intended to be used in, or in connection with,
unlawful conduct; and

“yalue” means market value.

(2) For the purposes of this Part, proceedings against a person
for an offence are concluded when:

(a) the person is convicted or acquitted;
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(b) the prosecution is discontinued; or
(c) the jury is discharged without a finding.

(3) Property belonging to a person (“the owner”) is not tainted
property if:

(@) the unlawful conduct concerned is not the unlawful
conduct of the owner; and

(b) where paragraph (a) applies, the owner does not give
his consent, express or implied, to the property being
used in, or in connection with, the unlawful conduct
concemed.

(4) For the purposes of subsection (3), the “unlawful conduct
concerned” is the unlawful conduct that the property has been used in,
or in connection with, or that the property is intended to be used in, or in
connection with.

(5) Sections 63 to 73 and this section have effect for the
purposes of this Part.

Meaning of 63. (1) “Unlawful conduct” is conduct which:
“ 1 ful
co‘;;ucti v (@) ifit occurs in the State, is unlawful under the criminal

law of the State; or
(b) if it occurs in a country outside the State :

() isunlawful under the criminal law applying in that
country, and

(i) if it had occurred in the State, would be unlawful
under the criminal law of the State.

(@ The Court, or in respect of proceedings for the recovery of
cash, the Magistrate’s Court, shall decide on a balance of probabilities
whether it is-proved:

(@) that any matters alleged to constitute unlawful conduct
have occurred;

(b) that any person intended to use any cash in unlawful
conduct; or

(c) that any person used, or intended to use, any property
in, or in connection with, unlawful conduct.
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64. (1) A person obtains property through unlawful conduct,
whether his own conduct or another person’s conduct, if he obtains
property by or in return for the conduct.

(@ In deciding whether any property was obtained through
unlawful conduct:

(@) it is immaterial whether or not any money, goods or
services were provided in order to put the person in
question in a position to carry out the conduct; and

() it is not necessary to show that the conduct was of a
particular kind if it is shown that the property was
obtained through conduct of one of a number of kinds,
each of which would have been unlawful conduct,

Recoverable Property and Associated Property

65. (I) Subject to subsection (2), property obtained through
unlawful conduct and tainted property is recoverable property.

(2) Property obtained through unlawful conduct that has been
disposed of since it was obtained through unlawful conduct or tainted
property that has been disposed of since it became tainted property, is
recoverable property if it is held by a person into whose hands it may be
followed.

(3) Recoverable property may be followed into the hands of a
person obtaining it on a disposal by:

() in the case of property obtained through unlawful
conduct, the person who through the conduct obtained

the property;

(b) in the case of tainted property, any person who had
possession of the property for the purposes, or with
the intent, of using the property for unlawful conduct;
or

(c) a person into whose hands it may, by virtue of this
subsection, be followed.

66. (I) Where property obtained through unlawful conduct or
tainted property (“the original property”) is or has been recoverable
property, property which represents the original property is also
recoverable property.

Meaning of
“property
obtained through
unlawful conduct”

Reécoverable
property

Tracing property
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(2) If a person enters into a transaction by which:

(a) he disposes of recoverable property, whether the
original property or property which, by virtue of this
Part, represents the original property, and

(b) he obtains other property in place of it,
the other property represents the original property.

(3) If a person disposes of recoverable property which
represents the original property, the property may be followed into the
hands of the person who obtains it, and it continues to represent the
original property.

67. (1) If a person’s recoverable property is mixed with other
property, whether the property is his property or another person’s property,
the portion of the mixed property which is attributable to the recoverable
property represents the property obtained through unlawful conduct or
the tainted property, as the case may be.

(2) Without limiting subsection (1), recoverable property is
mixed with other property if it is used:

' (a) to increase funds held in a bank account;
(b) in part payment for the acquisition of an asset;
(c) for the restoration or improvement of land; or

(d) byapersonholdinga leasehold interest in the property
to acquire the frechold.

68. (1) This section ai)plies wherera person who has recoverable
property obtains further property consisting of profits accruing in respect
of the recoverable property.

(2) The further property is to be treated as representing the
property obtained through unlawful conduct or the tainted property, as
the case may be.

6. (1) IE
(a) aperson disposes of recoverable property, and

(b) the person who obtains it on the disposal does so in
good faith, for value and without notice that it was
recoverable property,
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the property may not be followed into that person’s hands and,
accordingly, it ceases to be recoverable.

(2) Recoverable property ceases to be recoverable:

(@) if it is vested, forfeited or otherwise disposed of
pursuant to powers conferred by virtue of this Part;

®) if

() pursuant to a judgment in civil proceedings,
whether in the State or elsewhere, the respondent
makes a payment to the claimant or the claimant
otherwise obtains property from the respondent;

(i) the claimant’s claim is based on the respondent’s
unlawful conduct; and

(iif) apart from this paragraph, the sum received, or the
property obtained, by the claimant would be
recoverable property; or

(c) apayment is made to a person under a Criminal Code
compensation order and, apart from this paragraph, the
sum received would be recoverable property.

(3) Property is not recoverable:

(a) while arestraint order applies to it, whether made under
this Act or under an equivalent provision in the Drug
Trafficking Offences Act or the Proceeds of Crime and
Money Laundering (Prevention) Act; or

(b) if it has been taken into account in determining the
amount of a person’s benefit from criminal conduct for
the purpose of making a confiscation order:

() under this Act, or

(@) ‘under an equivalent provision in the Drug
Trafficking Offences Act or the Proceeds of Crime
and Money Laundering (Prevention) Act.

(@) Inrelation to an order mentioned in subparagraph (3)(b)(ii),
the reference to the amount of a person’s benefit from criminal conduct is
to be construed as a reference to the corresponding amount under the
Act in question.

Cap. 173

Cap. 181

Cap. 173
Cap. 181
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(5) Where:

(a) a person enters into a transaction to which section 66
(2) applies, and

(b) the disposal is one to which subsection (1) or paragraph
(2)(a) applies,

this section does not affect the recoverability, by virtue of section 66(2),
of any property obtained on the transaction in place of the property
disposed of.

70. (1) Regulations may provide that property is not recoverable
or, as the case may be, associated property if:

(@) it is prescribed property; or

(b) it is disposed of pursuant to a prescribed enactment or
an enactment of a prescribed description.

(2) The regulations may provide that if property is disposed of
pursuant to a prescribed enactment or an enactment of a prescribed
description, it is to be treated for the purposes of section 98 as if it had
been disposed of pursuant to a recovery order.

(3) Regulations made under this section may apply to property,
or a disposal of property, only in prescribed circumstances and the
circumstances may relate to the property or disposal itself or to a person
who holds or has held the property or to any other matter.

71. (1) If a person grants an interest in his recoverable property,
the question whether the interest is also recoverable is to be determined
in the same manner as it is on any other disposal of recoverable property.

(2) Upon a person granting an interest in the property (“the
property in question™):

‘(a) where the property in question is property obtained
through unlawful conduct or is tainted property, the
interest is also to be treated as obtained through that
conduct or as tainted property, as the case may be; and

(b) where the property in question represents in his hands
property obtained through unlawful conduct or tainted
property, the interest is also to be treated as
representing in his hands the property so obtained or
the tainted property, as the case may be.
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72. (D) “Associated'propert}; means property of any of the
followmg descriptions (including property held by the respondent) which
is not itself the recoverable property:

(a) any interest in the recoverable property;

(b) any other interest in the property in which the
recoverable property subsists;

(¢) if the recoverable property is in common ownership,
the share of the other owner;

(d) if the recoverable property is part of a larger property,
but not a separate part, the remainder of that property.

(2) References to property being associated with recoverable
property are to be construed accordingly.

73. (1) References to a person disposing of his property include a
reference:

(@) to his disposing of a part of it;
(b) to his granting an interest in it; or
(c) to both;

and references to the property disposed of are to any property obtained
on the disposal.

(2) A person who makes a payment to another person is to be
treated as making a disposal of his property to the other person, whatever
form the payment takes.

(3) Where a person’s property passes to another person under
a will or intestacy or by operation of law, it is to be treated as disposed of
by him to the other person.

(4) A person is only to be treated as having obtained his
property for value in a case where he gave unexecuted consideration if
the consideration has become executed consideration.

Recovery Orders and Property Freezing Orders

74. (1) The Recovery Authority may, by the way of claim form,
apply to the Court for a recovery order against any person who the
Recovery Authority believes holds recoverable property.

Meaning of
“associated
property”

Obtaining and
disposing of
property

Application for
recovery order
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2) The Recovery Authority shall serve a claim form under
subsection (1)

(2) on the respondent; and

(b) unless the Court dispenses with service, on any other
person who the Recovery Authority believes holds any
associated property which the Recovery Authority
wishes to be subject to the recovery order.

(3) The Recovery Authority shall, in the claim form:

(@) identify, by particularising or by a general description,
the property in relation to which the Recovery Authority
seeks a recovery order:

(b) state, in relation to each item or description of property
identified in the claim form:

() whetheritisalleged that the property is recoverable
property or associated property, and

(i) either who isalleged to hold the property or where
the Recovery Authority is unable to identify who
holds the property, the steps that have been taken
to establish their identity; and

(c) nominate a suitably qualified person for appointment
by the Court as the trustee for civil recovery.

75. (1) Where the Recovery Authority may take proceedings fora
recovery order in the Court, the Recovery Authority may apply to the
Court for a property freezing order, whether before or after instituting the
proceedings. =

(2) A property freezing order is an order that, subject to any

* exclusions, prohibits any person whose property is specified or described

in the order, from in any way dealing with the property.

~ (3) Anapplication for a property freezing order may be made
without notice if the circumstances are such that notice of the application
would prejudice any right of the Recovery Authority to obtain a recovery
order in respect of any property.

@ The Court may make a property freezing order if it is satisfied
that: :
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(a) there is a good arguable case that:

(i) the property to which the application for the order
relates is or includes recoverable property, and

(i) if any of the property is not recoverable property,
it is associated property; and

(b) if the property to which the application for the order
relates includes property alleged to be associated
property, and the Recovery Authority has not
established the identity of the person who holds it, the
Recovery Authority has taken all reasonable steps to
do so.

76. (1) The Court may at any time vary or set aside a property
freezing order.

(2) Ifthe Court makes an interim receiving order, it must vary or
set aside the property freezing order to exclude any property subject to
the interim receiving order.

(3) If the Court decides that any property to which a property
freezing order applies is neither recoverable property nor associated
property, it must vary the order so as to exclude the property.

(4) Unless acting in accordance with subsection (2), the Court
must give the parties to the proceedings and any person who may be
affected by its decision an opportunity to be heard before varying .or
setting aside a property freezing order.

77. (1) The power to make or vary a property freezing order includes
the power to:

(a) exclude specified property, or property described in
the order, from the order; and ' '

(b) otherwise make exclusions from the prohibition on
dealing with the property to which the order applies.

(2) An exclusion may be made subject to such conditions as
the Court considers appropriate and may, in particular, make provision for
the purpose of enabling any person:

(a) to meet his reasonable living or reasonable legal
expenses; or

Variation and
setting aside of
order

Exclusions
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(b) to carry on any trade, business, profession or
occupation.

(3) Where the Court exercises the power to make an exclusion
for the purpose of enabling a person to meet legal expenses that he has
incurred, or may incur, in respect of proceedings under this Part, it must
ensure that the exclusion:

(a) is limited to reasonable legal expenses that the person
has reasonably incurred or that he reasonably incurs;
and

(b) specifies the total amount that may be released for legal
expenses pursuant to the exclusion.

(@) Subject to subsection (2) or (3), the power to make exclusions
must be exercised with a view to ensuring, so far as practicable, that the
satisfaction of any right of the Recovery Authority to recover the property
obtained through unlawful conduct or the tainted property is not unduly
prejudiced.

78. (1) While a property freezing order has effect:

(a) the Court may stay any action, execution or other legal
process in respect of the property to which the order
applies; and )

(b) no distress may be levied against the property to which
the order applies except with the leave of the Court and
subject to any terms the Court may impose.

(2) If the Court is satisfied that a property freezing order has
been applied for or made in respect of any property in respect of which
proceedings are pending, it may either stay the proceedings or allow
them to continue on any terms it thinks fit.

(3) -If a property freezing order applies to a tenancy of any
premises, no landlord or other person to whom rent is payable may exercise
the right of forfeiture in relation to the premises in respect of any failure
by the tenant to comply with any term or condition of the tenancy, except
with the leave of the Court and subject to any terms the Court may impose.

(4) Before exercising any power conferred by this section, the
Court must give the parties to any of the proceedings concerned and any
person who may be affected by the Court’s decision an opportunity to be
heard.
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79. (1) The Court maS/ appoint a receiver in respect of any property
to which the property freezing order applies if:

(a) the Court makes a property freezing order on an
application by the Recovery Authority; and

(b) the Recovery Authority applies to the Court for the
appointment of a receiver, whether as part of the
application for the property freezing order or at any
time afterwards.

(2) Anapplication for an order under this section may be made
without notice if the circumstances are such that notice of the application

would prejudice any right of the Recovery Authority to obtain a recovery

order in respect of any property.

(3) In its application for an order under this section, the
Recovery Authority must nominate a suitably qualified person for
appointment as a receiver.

(4) The Recovery Authority may apply a sum received by it
under section 100(2) in making payment of the remuneration, if any, and
expenses of a receiver appointed under this section.

80. (1) If the Court appoints a receiver under section 79 on an
application by the Recovery Authority, the Court may, on the application
of the Recovery Authority, by order, authorise or require the receiver :

(@) to exercise any of the powers specified in section 5 of
Schedule 1 (management powers) in relation to any
property in respect of which the receiver is appointed;
and

(b) to take any other steps the Court thinks appropriate in
connection with the management of any sach property,
including securing the detention, custody or
preservation of the property in order to manage it.

(2) The Court may by order require any person in respect of
whose property the receiver is appointed:

(a) to bring the property to a place specified by the receiver
or to place it in the custody of the receiver; and

(b) to do anything he is reasonably required to do by the
receiver for the preservation of the property.

Receivers in
connection with
property freezing
orders

Powers of
receivers
appointed under
section 79
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(3) The Court may by order require any person in respect of
whose property the receiver is appointed to bring any documents relating
to the property which are in his possession or control to a place specified
by the receiver or to place them in the custody of the receiver.

(4 Any prohibition on dealing with property imposed by a
property freezing order does not prevent a person from complying with
any requirements imposed by virtue of this section.

o It

(a) the receiver deals with any property which is not
property in respect of which he is appointed; and

(b) at the time he deals with the property he believes on
reasonable grounds that he is entitled to do so by virtue
of his appointment,

the receiver is not liable to any person in respect of any loss or damage
resulting from his dealing with the property except so far as the loss or
damage is caused by his negligence.

Supervision of 81. (1) Any of the following persons may at any time apply to the
section 79  Court for directions as to the exercise of the functions of a receiver
receiver and appointed under section 79:

variations .
(a) the receiver;

(b) any party to the proceedings for the appointment of
the receiver or the property freezing order concerned;

(c) any person affected by any action taken by the receiver;
and

(d) any person who may be affected by any action proposed
to be taken by the receiver.

(2) Before giving any directions under subsection (1), the Court
must give an opportunity to be heard to—-

(a) the receiver;

(b) the parties to the proceedings for the appointment of
the receiver and for the property freezing order
concerned; and

(c) any person who may be interested in the application
under subsection (1).
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(3) The Court may at any time vary or set aside the appointment
of a receiver under section 79, any order under section 80 or any directions
under this section.

(4) Before exercising any power under subsection (3), the Court
must give an opportunity to be heard to—

(a) the receiver;

(b) the parties to the proceedings for the appointment of
the receiver, for the order under section 80 or, as the
case may be, for the directions under this section;

(c) the parties to the proceedings for the property freezing
order concemed; and

(d) anyperson who may be affected by the Court’s decision.
Interim Receiving Order

82. (1) Where the Recovery Authority may take proceedings for a
recovery order, the Recovery Authority may apply to the Court for an
interim receiving order, whether before or after instituting the proceedings.

(2 Aninterim receiving order is an order for:
(a) the detention, custody or preservation of property; and
() the appointment of an interim receiver.

(3) Anapplication for an interim receiving order may be made
without notice if the circumstances are such that notice,of the application
would prejudice any right of the Recovery Authority to obtain a recovery
order in respect of any property.

(@ The Court may make an interim receiving order on the
application:

(@) ifitis satisfied thereis a good arguable case:

@ that the property to which the application for the
order relates is or includes recoverable property,
and

(i) that, if any of it is not recoverable property, it is
associated property; and

®) it

Application for,
and making of,
interim receiving
order,
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(i) the property to which the application for the order
relates includes property alleged to be associated
property, and

(i) the Recovery Authority has not established the
identity of the person who holds it, the Recovery
Authority has taken all reasonable steps to do so.

(5) The Recovery Authority shall, in its application for an
interim receiving order, nominate a suitably qualified person for
appointment as interim receiver.

83. (1) An interim receiving order may authorise or require the
interim receiver: :

(a) to exercise any of the powers specified in Schedule 1,
(b) to take any other steps the Court thinks appropriate,

for the purpose of securing the detention, custody or preservation of the
property to which the order applies or of taking any steps under subsection
2.

(2) Aninterim receiving order shall require the interim receiver
to take any steps which the Court considers necessary to establish:

(@) whether or not the property to which the order applies
is recoverable property or associated property;

(b) whether or not any other f)roperty is recoverable
property, in relation to the same unlawful conduct and,
if it is, who holds it; or

(c) whether or not any other property is tainted property,
in relation to the same unlawful conduct and, if it is,
who holds it.

@) It
(a) the interim receiver deals with any property which is

not property to which the order applies; and

(b) at the time he deals with the property he believes on
reasonable grounds that he is entitled to do so pursuant
to the order;

the interim receiver is not liable to any person in respect of any loss or
damage resulting from his dealing with the property except so far as the
loss or damage is caused by his negligence.
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84. An interim receiving order may require any person to whose  Duties of
property the order applies: respondent

(a) to bring the property to such place as may be specified by
the interim receiver or to place it in the custody of the interim
receiver and to do anything he is reasonably required to do
by the interim receiver for the preservation of the property;
and

(b) to bring any documents relating to the property which are
in his possession or control to such place as may be
specified by the interim receiver or to place them in the
custody of the interim receiver.

85. (1) The interim receiver, any party to the proceedings and any
person affected by any action taken by the interim receiver, or who may
be affected by any action proposed to be taken by him, may at any time
apply to the Court for directions as to the exercise of the interim receiver’s
functions.

(2) The any court may at any time vary or set aside an interim
receiving order.

(3) Before giving any directions under subsection (1) or
exercising any power to vary or set aside an interim receiving order, the
Court shall give the following an opportunity to be heard:

(@) the parties to the proceedings;
(b) the interim receiver; and -

(c) any person who may be interested in an application
under subsection (1) or affected by the Court’s decision
under subsection (2), as the case may be,

86. (1) Subject to subsection (2), an interim receiving order:

(a) shall prohibit any person to whose property the order
applies from dealing with the property; and

(b) may be made subject to such conditions as the Court
considers appropriate.

(2) The Court may, when the interim receiving order is made or
on an application to vary the order, make such exclusions from the order
as it considers just, including making provision for the purpose of enabling
any person:

Supervision of
interim receiver
and variation of
order

Restrictions on
dealing etc. with

property
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(a) to meet his reasonable living expenses;
(b) to meet his reasonable legal expenses; or

(c) to carry on any trade, business, profession or
occupation.

(3) Ifthe excluded property is not specified in the order it shall
be described in the order in general terms.

(4) The power to make exclusions shall be exercised with a
view to ensuring, so far as practicable, that the satisfaction of any right of
the Recovery Authority to recover the property obtained through unlawful
conduct or tainted property is not unduly prejudiced.

87. (1) While an interim receiving order has effect:

(a) the Court may stay any action, execution or other legal
process in respect of the property to which the order
applies; and

(b) no distress may be levied against the property to which
the order applies except with the leave of the Court and
subject to any terms the Court may impose.

(2) Ifany court in which proceedings are pending in respect of
any property is satisfied that an interim receiving order has been applied
for or made in respect of the property, that court may either stay the
proceedings or allow them to continue on such terms that it thinks fit.

(3) If the interim receiving order applies to a tenancy of any
premises, no landlord or other person to whom rent is payable may exercise
any right of forfeiture by peaceable re-entry in relation to the premises in
respect of any failure by the tenant to comply with any term or condition
of the tenancy, except with the leave of the Court and subject to any
terms the Court may impose.

(@) Before exercising any power conferred by this section, the
Court shall give the following the right to be heard:

(a) the parties to any of the proceedings in question;
(b) the interim receiver, if appointed; and

(c) any person who may be affected by the Court’s decision.
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88. (1) If the Court decides that any property to which an interim  Exclusion  of
receiving order applies is neither recoverable property nor associated
propetty, it shall vary the order so as to exclude that property.

(2) The Court may vary an interim receiving order so as to
exclude from the property to which the order applies any property which
is alleged to be associated property if the Court thinks that the satisfaction
of any right of the Recovery Authority to recover the property obtained
through unlawful conduct or tainted property will not be prejudiced.

(3 The Court may exclude any property within subsection (2)
on such terms or conditions, applying while the interim receiving order
has effect, which the Court thinks necessary or expedient.

89. (1) Aninterim receiving order shall require the interim receiver
to inform the Recovery Authority and the Court as soon as reasonably
practicable if he thinks that:

@)

(®)

©

d

(©

any property to which the order applies by virtue of a
claim that it is recoverable property is not recoverable

property;

any property to which the order applies by virtue of a
claim that it is associated property is not associated

property;

any property to which the order does not apply is
recoverable property (in relation to the same unlawful
conduct) or associated property;

any property to which the order applies is held by a
person who is different from the person it is claimed
holds it; or

there has been any other material change of
circumstances.

(2) Aninterim receiving order shall require the interim receiver:

(@)
®)

to report his findings to the Court; and
to serve copies of his report on the Recovery Authority

_and on any person who holds any property to which

the order applies or who may otherwise be affected by
the report.

property which is
not recoverable

Reporting
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Recovery orders

90. (1) Where the Recovery Authority has applied for a property
freezing order or an interim receiving order in respect of any land or an
interest in land, he may lodge a copy of the application with the Registrar
for registration in the Registry.

(2) Onreceiptofa copy ofan application for a property freezing
order or an interim receiving order, the Registrar shall register it in a
Register of Applications for Property Freezing Orders and Interim Receiving
Orders to be kept by the Registrar for the purpose.

(3) Whilst an application for a property freezing order or an
interim receiving order is registered under this section, any dealing with
or disposition of the land, or interest in land, without the written consent
of the Recovery Authority or the approval of the Court is void.

(4) The registration of an application for a property freezing
order or an interim receiving order shall be removed from the Register on
the application being withdrawn or determined by the Court.

Vesting and realisation of recoverable property

91. (1) Ifin proceedings under this Part the Court is satisfied that
any property is recoverable property, the Court shall make a recovery
order and shall appoint a suitably qualified person as the trustee for civil
recovery to give effect to the recovery order.

(2 Where a recovery order is made, the recoverable property
vests in the person appointed by the Court to be the trustee.

(® The Court shall not make in a recovery order any provision
in respect of any recoverable property if

(@) each of the conditions in subsection (4) is met; and
(b) it would not be just and equitable to do so.
(4) "The conditions referred to in subsection (3)(a) are that:

(@) the respondent obtained the recoverable property in
good faith;

(b) the respondent took any action, or omitted to take any
action, after obtaining the property which he would
not have taken, or omitted to take, if he had not obtained
the property or he took any action, or omitted to take
any action, before obtaining the property which he
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would not have taken, or omitted to take, if he had not
believed he was going to obtain it;

(c) when he took, or omitted to take, the action referred to
in paragraph (b), he had no notice that the property
was recoverable;

(d) ifarecoveryorder were made in respect of the property,
it would, by reason of his action or omission be
detrimental to him.

(5) Indeciding whether it would be just and equitable to make
the provision in the recovery order where the conditions in subsection
(4) are met, the Court shall have regard to:

(a) the degree of detriment that would be suffered by the
respondent if the provision were made;

(b) the Recovery Authority’s interest in receiving the
realised proceeds of the recoverable property.

(6) Arecovery order may sever any property.
(7) Arecovery order:

(@) may impose conditions as to the mannef in which the
trustee may deal with any property vested by the order
for the purpose of realising it; and

(b) may provide for payment under section 100 of
reasonable legal expenses that a person has reasonably
incurred, or may reasonably incur, in respect of:

(® the proceedings under this Part in which the order
is made; or -

(i) any related proceedings under this Part.
(8) This section is subject to sections 92 to 100.

92. (1) The functions of the trustee are: Functions of the

. . trustee
(a) to secure the detention, custody or preservation of

any property vested in him by the recovery order;

(b) in the case of property other than money, to realise the
value of the property for the benefit of the Recovery
Authority;
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(c) to otherwise give effect to the recovery order; and

(d) to perform any other functions conferred on him under
this Part.

(2) In performing his functions, the trustee acts on behalf of
the Recovery Authority and shall comply with any directions given to
him by the Recovery Authority.

(3) The trustee shall realise the value of property vested in him
by the recovery order, so far as practicable, in the manner best calculated
to maximise the amount payable to the Recovery Authority.

(4) The trustee has the powers specified in Schedule 2.

(5) References in this section to a recovery order include a
consent order made under section 97 and references to property vested
in the trustee by a recovery order include property vested in him pursuant
to such a consent order.

93. (1) Arecoveryorderis to have effect in relation to any property
despite any provision, of whatever nature, which would otherwise prevent,
penalise or restrict the vesting of the property.

(2) A right of pre-emption, right of return or other similar right
does not operate or become exercisable as a result of the vesting of any

" property under a recovery order.

(3) A right of return means any right under a provision for the
return or reversion of property in specified circumstances.

(4) Where property is vested under a recovery order, any such
right is to have effect as if the person in whom the property is vested were
the same person in law as the person who held the property and as if no
transfer of the property had taken place.

(5) References to rights in subsections (2), (3) and (4) do not
include any rights in respect of which the recovery order was made.

(6) This section applies in relation to the creation of interests,
or the doing of anything else, by a recovery order as it applies in relation
to the vesting of property.

94. (1) Sections 95 and 96 apply if the Court makes a recovery
order in respect of any recoverable property, and:

@ if
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() the property to which the proceedings relate
includes property which is associated with the
recoverable property and is specified or described
in the application, and

(ii) if the associated property is not the respondent’s
property, the claim form or application has been
served on the person whose property it is or the
Court has dispensed with service; or

®) if

() the recoverable property belongs to joint owners,
and

(i) one of the owners is an excepted joint owner.

(2) An excepted joint owner is a person who obtained the
property in circumstances in which it would not be recoverable as against
him and references to the excepted joint owner’s share of the recoverable
property are to so much of the recoverable property as would have been
his if the joint ownership had been severed.

95. (1) Where:
(@) this section applies, and

(b) the Recovery Authority (on the one hand) and the
person who holds the associated property or who is
the excepted joint owner (on the other) agree,

the recovery order may, instead of vesting the recoverable property in
the trustee, require the person who holds the associated property or who
is the excepted joint owner to make a payment to the trustee.

(2 A recovery order which makes any requirement under
subsection (1) may, so far as required for giving effect to the agreement,
include provision for vesting, creating or extinguishing any interest in
property.

(3) The amount of the payment shall be the amount which the
Recovery Authority and that person agree represents:

(@) in the circumstances specified in section 94(1)(a), the
value of the recoverable property; or

Agreements
about associated

and
property

joint
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(b) in a case within section 94(1)(b), the value of the
recoverable property less the value of the excepted
joint owner’s share.

@ If

(a) aproperty freezing order or an interim receiving order
applied at any time to the associated property or joint
ownership, and

(b) the Recovery Authority agrees that the person has
suffered loss as a result of the property freezing order
or interim receiving order,

"the amount of the payment may be reduced by any amount the Recovery

Authority and that person agree is reasonable, having regard to that loss
and to any other relevant circumstances.

(5) If there is more than one such item of associated property
or excepted joint owner, the total amount to be paid to the trustee, and the
part of that amount which is to be provided by each person who holds
any such associated property or who is an excepted joint owner, is to be
agreed between both, or all, of them and the Recovery Authority.

(6) A recovery order which makes any requirement under
subsection (1) shall make provision for any recoverable property to cease
to be recoverable.

96. (1) Where this section applies, the Céurt may make the following
provision if:

(a) there is no agreement under section 95; and
(b) the Court thinks it just and equitable to do so.
(2) The recovery order may provide:

(@) for the associated property to vest in the trustee or, as
the case may be, for the excepted joint owner’s interest
to be extinguished; or

(b) in the case of an excepted joint owner, for the severance
of his interest.

(3) A recovery order making any provision by virtue of
subsection (2)(a) may provide for either or both of the following:

(@) for the trustee to pay an amount to the person who
holds the associated property or who is an excepted
joint owner;
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(b) for the creation of interests in favour of that person, or
the imposition of liabilities or conditions, in relation to
the property vested in the trustee.

(4) In making any provision in a recovery order by virtue of
subsection (2) or (3), the Court shall have regard to:

(@) the rights of any person who holds the associated
property or who is an excepted joint owner and the
value to him of that property or, as the case may be, of
his share, including any value which cannot be
assessed in terms of money; and

(b) the Recovery Authority’s interest in receiving the
realised proceeds of the recoverable property.

6 If

(@) aproperty freezing order or an interim receiving order
applied at any time to the associated property or joint
~ ownership; and

(b) the Court is satisfied that the person who holds the
associated property or who is an excepted joint owner
has suffered loss as a result of the property freezing
order or interim receiving order;

a recovery order making any provision by virtue of subsection 2)or(3)
may require the Recovery Authority to pay compensation to that person.

(6) The amount of compensation to be paid under subsection
(5) is the amount the Court thinks reasonable, having regard to the person’s
loss and to any other relevant circumstances.

97. (1) The Court may make an order staying any proceedings for
a recovery order on terms agreed by the parties for the disposal of the
proceedings if each person to whose property the proceedings, or the
agreement, relates is a party both to the proceedings and the agreement.

(2) An order under subsection (1) may, as well as staying the
proceedings:

(@) make provision for any property which may be

recoverable property to cease to be recoverable; and

(b) make any further provision which the Court thinks
approprnate.

Consent orders
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(3) Section 100 applies to property vested in the trustee, or
money paid to him, pursuant to the agreement as it applies to property
vested in him by a recovery order or money paid under section 95.

Limit - on 98. (1) This section applies if the Recovery Authority seeks a
recovery recovery order:

(@) in respect of both property which is or represents
property obtained through unlawful conduct, or tainted
property, and related property; or

(b) in respect of property which is or represents property
obtained through unlawful conduct, or tainted property,
where such an order, or an order under section 97, has
previously been made in respect of related property.

(2) For the purposes of this section:

(a) the original property means the property obtained
through unlawful conduct or the tainted property, as
the case may be; and

(b) the original property, and any items of property which
represent the original property, are to be treated as
related to each other.

(3 The Court is not to make a recovery order ifit thinks that the
Recovery Authority’s right to recover the origitial property has been
satisfied by a previous recovery order or an order under section 97.

(4) Subject to subsection (3), the Court may act under subsection
(5) if it thinks that— :

(@) arecovery order may be made in respect of two or more
related items of recoverable property; but

(b) the making of a recovery order in respect of the related
items is not required in order to satisfy the Recovery
Authority’s right to recover the original property.

(5) The Court may, in order to satisfy that right to the extent
required, make a recovery order in respect of:

(a) only some of the related items of property; or

(b) only a part of any of the related items of property.
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(6) Where the Court may make a recovery order in respect of
any property, this section does not prevent the recovery of any profits
which have accrued in respect of the property.

o X

(@) anorder is made under section 113 for the forfeiture of
recoverable property; and

(b) the Recovery Authority subsequently seeks a recovery
order in respect of related property;

the order under section 113 is to be treated for the purpéscs of this
section as if it were a recovery order obtained by the Recovery Authority
in respect of the forfeited property.

®) It

(a) pursuantto a judgmerit in civil proceedingé, whether
in the State or elsewhere, the claimant has obtained
property from the respondent (“the judgment

property”);

(b) the claim was based on the respondent having obtained
the judgment property or related property through
unlawful conduct; and .

(c) the Recovery Authority subsequently seeks a recovery
order in respect of property which is related to the

judgment property;

the judgment is to be treated for the purposes of this section as if it were
a recovery order obtained by the Recovery Authority in respect of the

" judgment property.
© £

(@) property has been taken into account in determining
the amount of a person’s benefit from criminal conduct
for the purpose of making a confiscation order, and

(b) the Recovery Authority subsequently seeks a recovery
order in respect of related property,

the confiscation order is to be treated for the purposes of this section as
if it were a recovery order obtained by the Recovery Authority in respect
of the property referred to in paragraph (a).
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(10) In subsection (10), a confiscation order means:
(@) an order under section 15, or

(b) an order under a corresponding provision of the Drug
Trafficking Offences Act or the Proceeds of Crime and
Money Laundering (Prevention) Act,

. and, in relation to an order mentioned in paragraph (b), the reference to

the amount of a person’s benefit from criminal conduct is to be read as a
reference to the corresponding amount under the Act in question.

99. (1) Subsections (2) and (3) give examples of the satisfaction of
the Recovery Authority’s right.to recover the original property.

@ It

(a) there is a disposal, other than a part disposal, of the
original property; and

(b) other property (“the fcprcscntativc property”) is
obtained in its place;

the Recovery Authority’s right to recover the original property is satisfied
by the making of a recovery order in respect of either the original property

‘or the representative property.

G I
(@) there is a part disposal of the original property; and

(b) other property (“the representative property”) is
obtained in place of the property disposed of;

the Recovery Authority’s right to recover the original property is satisfied
by the making of a recovery order in respect of the remainder of the
original property together with either the representative property or the
property disposed of. .

(4) In this section:

(a) apart disposal means a disposal to which section 73(1)
applies; and :

(b) the original property has the same meaning as in section
98.

100. (1) This section applies to:
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(@

(b)

sums which represent the realised proceeds of property
which was vested in the trustee by a recovery order or
which he obtained pursuant to a recovery order; and

sums vested in the trustee by a recovery order or
obtained by him pursuant to a recovery order.

(2) The trustee is to make out of the sums:

(@

()

©)

(d)

first, any payment required to be made by him by virtue
of section 96;

next, any payment of legal expenses which are payable
under this subsection in pursuance of provision under
section 91(7)(b) contained in the recovery order;

any fees payable to a liquidator of a domestic company
appointed by or supervised by the Court; and

any sum which remains is to be paid to the Recovery
Authority.

(3) The Recovery Authority may apply a sum received by it
under subsection (2) in making payment of the remuneration and expenses

of:
(a)
®)

the trustee; or

any interim receiver appointed in, or in anticipation of,
the proceedings for the recovery order.

(4) Any sum remaining, after payments ‘made in accordance
with subsection (3), and any accrued interest on that sum, shall be paid
into the Fund after:

(@)

(®)

the period permitted under section 103 to lodge an
application for compensation has expired or the
application for compensation has been determined or
disposed of, or

the period within which an appeal may be made or, ifa
person appeals, after the appeal has been determined
or disposed of;

whichever comes later.
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Victims of theft, 101. (1) In proceedings for a recovery order, a person who claims

etc. that any property alleged to be recoverable property, or any part of the
property, belongs to him may apply for a declaration to that effect under
this section.

(2) The Court may make a declaration under subsection (1) if it
appears to the Court that:

(a) the applicant was deprived of the property he claims,
or of property which it represents, by unlawful
conduct;

(b) the property the applicant was deprived of was not
recoverable property immediately before he was
deprived of it; and

(c) the property he claims belongs to him.

(3) Property to which a declaration under this section applies
is not recoverable property.

Ot h er 102. (1) Procccdingé for a recovery order may not be taken;

’
exemptions (a) in respect of cash found at any place in the State unless

the proceedings are also taken in respect of property
other than cash which is property of the same person;

(b) against the Recovery Authority in respect of any
recoverable property held by the Recovery Authority;
or

(c) against any person in respect of any recoverable
property which he holds by reason of his acting, or
having acted, as trustee in bankruptcy appointed under
the Bankruptcy and Insolvency Act, or as liquidator of
a domestic company appointed by, or supervised by,
the Court.

(2) The Regulations may provide that proceedings for a
recovery order may not be taken against any person in circumstances of
a prescribed description and the circumstances may relate to the person
himself, to the property or to any other matter.
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102A.(1) Subject to subsection (2), an order under this Part may be
made by the Court:

(@) in respect of property wherever situated; and

(b) in respect of a person wherever domiciled, resident or
present.

(2) An order under this Part may not be made by the Court in
respect of property that is outside of the State unless there is or has been
a connection between the case and the State.

(3. The circumstances in which there is or has been such a
connection include those described in Schedule 8.

102B.(1) This section applies if:

(a) the property freezing conditions are met in relation to
property;

(b) the property is not property to which a recovery order
applies; and

(c) the Attorney General believes that the property isina
country outside the State (the receiving country).

(@) The property freezing conditions are the conditions in
section 75(4) and for the purposes of this subsection, the references in
those provisions to property to which the application for the order relates
are to be read as references to the property mentioned in subsection

(1)@a).

(3 The Attorney General may send a request for assistance in
relation to the property to the Minister responsible for legal affairs with a
view to it being forwarded under this section. -

(@) The Minister responsible for legal affairs may forward the
request for assistance to the government of the receiving country.

(5) A request for assistance under this section is a request to
the government of the receiving country:

(@) to secure that any person is prohibited from dealing
with the property;

() for assistance in connection with the management of
the property, including with securing its detention,
custody or preservation.

Scope of powers

Enforcement
abroad before
recovery order:
Attorney General
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Enforcement 3 : iag i F
abroad . before 102C. (1) This section applies if:

recovery order: (a) a property freezing order made by the Court has effect

receiver in relation to property; and

(b) the receiver appointed under section 79 in respect of
the property believes that it is in a country outside of
the State (the receiving country).

(2) This section also applies if:

(a) an interim receiving order made by the Court has effect
in relation to property; and

(b) the interim receiver believes that the property is in a
country outside of the State (the receiving country).

(3) The receiver may send a request for assistance in relation
to the property to the Minister responsible for legal affairs with a view to
it being forwarded under this section.

(4) The Minister responsible for legal affairs must forward the
request for assistance to the government of the receiving country.

(5) A request for assistance under this section is a request to
the government of the receiving country:

(@) to secure that any person is' prohibited from dealing
with the property;

(b) for assistance in connection with the management of
the property, including with securing its detention,
custody or preservition.

Evidence 102D. (1) This section applies if:
overseas: intertm
receiver (@) an interim receiving order made by the Court has effect

in relation to property; and

(b) the order requires the interim receiver to take steps to
establish a matter described in section 83(2)(a), (b) or

(c).

(2) The interim receiver may request assistance under this
section if the interim receiver thinks that there is relevant evidence in a
country outside the State.

(3) A judge of the Court may request assistance under this
section if:
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(a) an application is made by the interim receiver or by a
person subject to investigation by the interim receiver;
and '

(b) the judge thinks that there is relevant evidence in a
country outside the State .

(4) The assistance that may be requested under this section is

assistance in obtaining outside of the State relevant evidence specified
in the request.

(5) Relevant evidence is evidence as to a matter described in
section 83(2) (a), (b) and (c).

(6) A request for assistance under this section may be sent:

(a) to a court or tribunal which is specified in the request
and which exercises jurisdiction in the place where the
evidence is to be obtained;

(b) to the government of the country concerned; or

(c) to an authority recognised by the government of the
country concerned as the appropriate authority for
receiving requests for assistance of that kind.

(7) Alternatively, a request for assistance under this section
may be sent to the Minister responsible for legal affairs with a view to it
being forwarded to a court, tribunal, government or authority mentioned
in subsection (6). .

(8) The Minister responsible for legal affairs must forward the
request for assistance to the court, tribunal, government or authority.

(©) In this section and section 102E, “evidence” includes
documents, information in any other form and material.

102E.(1) This section applies to evidence obtained by means of a
request for assistance under section 102D.

(2) The evidence must not be used for any purpose other than:

(a) for the purposes of carrying out the functions of the
interim receiver; or

(b) for the purposes of proceedings under sections 102A
to 102F in respect of property described in subsection
(3) or any proceedings arising out of such proceedings.

Evidence
overseas:
restrictions on
use
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(3) That property is:

(@) the property that is the subject of the interim receiving
order; or

(b) other property that is recoverable property in respect
of the same unlawful conduct, or tainted property.

(4) Subsection (2) does not apply if the court, tribunal,
government or authority to whom the request for assistance was sent
consents to the use.

Enforcement 102F. (1) This section applies if:
abroad:  after . .
recovery order (a) arecovery order made by the Court has effect in relation

to property; and

(b) the Attorney General or the trustee believes that the
property is in a country outside of the State (the
receiving country).

(2) The Attorney General or trustee may send a request for
assistance in relation to the property to the Minister responsible for legal
affairs with a view to it being forwarded under this section.

(3) The Minister responsible for legal affairs' may forward a
request for assistance from the Attorney General to the government of
the receiving country. .

(@ The Minister responsible for legal affairs must forward a
request for assistance from the trustee to the government of the receiving
country.

(5) A request for assistance is a request to the government of
the receiving country for assistance in connection with the management

and disposal of the property and includes a request:

(@) to secure the detention, custody or preservation of the
property;
(b) in the case of money, to secure that it is applied in

accordance with the law of the receiving country;

(c) in the case of property other than money, to secure
that the property is realised and the proceeds are applied
in accordance with the law of the receiving country.
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(6) A certificate purporting to be issued by or on behalf of the

government of the receiving country 1s admissible as evidence of the
facts it states if it states:

(a) thatproperty hasbeen realised in pursuance of a request
under this section;

(b) the date of realisation; and

(c) the proceeds of realisation.

Miscellaneous

103. (1) If, in the case of any property to which a property freezing
order or an interim receiving order has at any time applied, the Court does
not in the course of the proceedings decide that the property is recoverable
property or associated property, the person whose property it is may
make an application to the Court for compensation.

(2) Subsection (1) does not apply if the Court: ’

(@) has made a declaration in respect of the property by
virtue of section 101; or

(b) makes a consent order under section 97.

(3) If the Court has made a decision by reason of which no
recovery order could be made in respect of the property, the application
for compensation shall be made within the period of 3 months beginning
with the date of the decision or, if any application is made for leave to
appeal, with the date on which the application is withdrawn or refused or,
if the application is granted, on which any proceedings on appeal are
finally concluded.

(@) If the proceedings in respect of the property have been
discontinued, the application for compensation shall be made within the
period of three months beginning with the discontinuance.

(5) If the Courtis satisfied that the applicant has suffered loss
as a result of the property freezing order or the interim receiving order, it
may require the Recovery Authority to pay compensation to him.

6) If, but for section 93(2), any right mentioned there would
have operated in favour of, or become exercisable by, any person, he may
make an application to the Court for compensation.

Compensation
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Financial
threshold

Limitation

(7) The application for compensation under subsection (6) shall
be made within the period of three months beginning with the vesting
referred to in section 93(2).

(8) Ifthe Court is satisfied that, in consequence of the operation
of section 93, the right in question cannot subsequently operate in favour
of the applicant or, as the case may be, become exercisable by him, it may
require the Recovery Authority to pay compensation to him.

(9 The amount of compensation to be paid under this section
is the amount the Court thinks reasonable, having regard to the loss
suffered and any other relevant circumstances. .

104. (1) If the regulatlons prescribe a minimum threshold for the
purposes of this section, the Recovery Authority may not start
proceedings for a recovery order unless the Recovery Authority
reasonably believes that the aggregate value of the recoverable property
which the Recovery Authority wishes to be subject to a recovery order is
equal to or greater than the prescribed threshold.

(2 If the Recovery Authority applies for a property freezing
order or an interim receiving order before starting the proceedings,
subsection (1) applies to the application for the property freezing order or
interim receiving order instead of to the start of the proceedings.

(3) This section does not affect the continuation of proceedings
for a recovery order which have been properly started or the makmg or
continuing effect of a property freezing order or an interim receiving
order which has been properly applied for.

105. (1) Proceedings shall not be brought for a recovery order in
respect of any recoverable property after the expiration of twelve years
from:

(a) in the case of proceedings for a recovery order in respect
of property-obtained through unlawful conduct, when
the property was so obtained;

(b) in the case of proceedings for a recovery order in respect
of tainted property, when the property became tainted
property; or

(c) inthe case of proceedings fora recovery order in respect
of any other recoverable property, when the property
obtained through unlawful conduct which it represents
is so obtained.
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(2) For the purposes of subsection (1), proceedings for a
recovery order are brought when:

() an application is filed with the Court under section 74;
or

(b) anapplication is made for an interim receiving order or
a property freezing order.

106. For the purposes of determining whether property was
recoverable at any time, including times before the commencement date,
this Part is deemed to have been in force at that time and at any other
relevant time.

Recovery of Cash in Summary Proceedings

107. (1) For the purposes of sections 108 to 1 17, “recoverable cash”
means cash which is recoverable property.

(2) Sections 108 to 117 apply to cash found anywhere in the
State.

() In calculating a period of 72 hours for the purposes of
sections 108, 110, 111 and 117, no account shall be taken of:

(@) any Saturday or Sunday;
(b) any day that is an official public holiday; or

(c) any other day on which the Magistrate’s Court may be
closed.

108. (1) A law enforcement officer who is lawfully on any premises
and who has reasonable grounds for suspecting that there is recoverable
cash on the premises, may search for the cash there.

(2 If a law enforcement officer has reasonable grounds for
suspecting that a person (the suspect) is in possession of recoverable
cash, he may:

(@) so far as he thinks it necessary or expedient, require
the person:

() to permit a search of any article he has with him;
and

(i) to permit a search of his person; and

Property acquired
before com-
mencement date

Interpretation for
sections 108 to
117

Searches
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Seizure of cash

Detention of
seized cash

(b) for the purposes of exercising his power under
subparagraph (a)(ii), detain the person for so long as is
necessary for the exercise of that power.

(3) The powers conferred by this section are exercisable so far
as reasonably required for the purpose of finding cash.

109. A law enforcement officer may seize cash if he has reasonable
grounds for suspecting that:

(a) it is recoverable cash; or

(b) part of the cash is recoverable cash and it is not
reasonably practicable to seize only that part.

110. (1) While a law enforcement officer who has seized cash under
section 109 continues to have reasonable grounds for his suspicion, the
cash seized under that section may be detained initially for a period of 72
hours.

(2) The period for which the cash or any part of it may be
detained may be extended by an order made by the Magistrate’s Court,
but the order may not authorise the detention of any of the cash:

(a) beyond the end of the period of three months beginning
with the date of the order; or

(b) in the case of any further order under this section,
beyond the end of the period of two years beginning
with the date of the first order.

(3) An application for an order under subsection (2) may be
made by a law enforcement officer, and the Magistrate’s Court may make
the order if satisfied, in relation to any cash to be further detained, that
there are reasonable grounds for suspecting that the cash is recoverable

cash and that either:

(a) its continued detention is justified while its origin and
derivation or intended use is further investigated or
consideration is given to bringing proceedings,
whether in or outside the State, against any person for
an offence with which the cash is connected; or

) proceedings against any person for an offence with
which the cash is connected have been started and
have not been concluded.
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(4) An application for an order under subsection (2) may also
be made in respect of any cash seized under section 109(b), and the Court
may make the order if satisfied that:

(a) either subsection (3)(a) or (b) applies in respect of part
of the cash; and

(b) itis not reasonably practicable to detain only that part.

(5) An order under subsection (2) shall provide for notice to be
given to any persons affected by it.

111. (1) If cash is detained under section 110 for a period of more
than 72 hours, it shall, at the first opportunity, be paid into an interest-
bearing account and held there, and the interest accruing on it is to be
added to it on its forfeiture or release.

(2) In the case of cash detained under section 110 which was
seized under section 109(b), the law enforcement officer, shall as soon as
reasonably practicable after paying the cash seized into an interest bearing
account, release the part of the cash to which the suspicion does not
relate.

(3) Subsection (1) does not apply if the cash or, as the case
may be, the part to which the suspicion relates, is required as evidence of
an offence or evidence in proceedings relating to the seized cash under
this Part.

112. (1) While any cash is detained under section 110, the
Magistrate’s Court may direct the release of the whole or any part of the
cash if the Magistrate’s Court is satisfied, on an application by the person
from whom the cash was seized or on an application by any other person,
that the grounds for the detention of the cash specified in section 110 (3)
or (4) are no longer met in relation to the cash to be released.

(2 A law enforcement officer may, after notifying the
Magistrate’s Court under whose order cash is being detained, release the
whole or any part of it if satisfied that the detention of the cash to be
released is no longer justified.

(3) While cash is detained under section 110 and proceedings
are instituted (whether in Saint Vincent and the Grenadines or elsewhere)
against any person for an offence with which the cash is connected, the
cash shall not be released until the proceedings for that offence have
been concluded.

2013
Interest
Release of
detained cash
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113. (1) While cash is detained under section 110, an application for
the forfeiture of the whole or any part of it may be made to the Magistrate’s
Court by a law enforcement officer.

(2) The Magistrate’s Court may order the forfeiture of the cash,
or any part of it, if satisfied that the cash or part:

(a) is recoverable cash; or
(b) is intended by any person for use in unlawful conduct.

(3) In the case of recoverable cash which belongs to joint
proprietors, one of whom is an excepted joint owner, the order may not
apply to so much of it as the Magistrate’s Court thinks is attributable to
the excepted joint owner’s share.

(4) Where an application for the forfeiture of any cash is made
under this section, the cash is to be detained (and shall not be released
under any power conferred by this Part) until any proceedings pursuant
to the application are concluded.

114. (1) A law enforcement officer or any party to proceedings in
relation to the detention or forfeiture of cash who is aggrieved by an
order made by the Magistrate’s Court in the proceedings may appeal to
the Court. -

(2) An appeal under subsection (1) shall be made within the
period of thirty days commencing on the date on which the order is made
or on the date of service as the case may be.

(3) On an application by a person from whom the cash was
seized or any other person with an interest in the cash, a Magistrate’s
Court may order the release of so much of the cash to enable the person
to meet his legal expenses in connection with the appeal.

(4) An appeal under subsection (1) is to be by way of a
rehearing by the Court which may make any order that it considers
appropriate.

(5) Ifthe Courtupholds an appeal against an order detaining or
forfeiting cash, it may order the release of the cash.

115. After the period within which an appeal under section 114 may
be made or, if a person appeals under that section, after the appeal has
been determined or disposed of, cash forfeited under section 113, and
any accrued interest on it, shall be paid into the Fund.
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116. (1) A person who claims that any cash, or any part of it, that is  Victims and other
detained under this Part belongs to him, may apply to the Magistrate’s owners
Court for the cash or part to be released to him.

(2) An application under subsection (1) may be made in the
course of detention or forfeiture proceedings or at any other time.

(3) If, on an application under subsection (1), it appears to the
Magistrate’s Court that:

(a) the applicant was deprived of the cash to which the
application relates, or of property which it represents,
by unlawful conduct;

(b) the property he was deprived of was not, immediately
before he was deprived of it, recoverable property; and

(c) that cash belongs to him;

the Court may order the cash to which the application relates to be
released to the applicant.

(4) The Magistrate’s Court may order the cash to which the
application relates to be released to the applicant or to the person from
whom it was seized if:

(@) an applicant under subsection (1) is not the person
from whom the cash to which the application rélates
was seized; '

(b) it appears to the Magistrate’s Court that that cash
belongs to the applicant; :

(c) the Magistrate’s Court is satisfied that the grounds
specified in section 110(3) or (4) for the-detention of
the cash are no longer met or, if an application has been
made under section 113, the Court decides not to make
an order under that section in relation to that cash; and

(d) no objection to the making of an order under this
subsection has been made by the person from whom
that cash was seized.

117. (1) In relation to cash detained under this Part: Compensation

(a) ifno forfeiture order is made in relation to the cash; and
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(b) if for any period beginning with the first opportunity to
place the cash in an interest bearing account after the
initial detention of the cash for a period of more than
seventy-two hours, the cash was not held in an interest
bearing account,

the person to whom the cash belongs or from whom it was seized may
make an application to the Magistrate’s Court for compensation.

(2) On an application under subsection (1), the Magistrate’s
Court may order an amount of compensation to be paid to the applicant.

(3) The amount of compensation to be paid under subsection
(2) is the amount the Magistrate’s Court thinks would have been earned
in interest in the period in question if the cash had been held in an interest-
bearing account.

(4) Compensation is to be paid from the Fund.

(5) Ifa forfeiture order is made in respect of only a part of any
cash detained under this Act, this section has effect in relation to the
other part.

PARTIV
MONEYLAUNDERING
National Anti-Money Laundering Committee -

118.(1) The National Anti-Money Laundering Committee
established under the Proceeds of Crime and Money Laundering
(Prevention) Act is preserved and continued under this Act.

(2) The members of the Committee are:

(a) theDirector General of Finance and Planning (who shall
be Chairman); -

(b) the Director of Public Prosecutions;
(c) the Attorney General;

d) tile Commissioner of Police;

(e) the Comptroller of Customs;

( the Executive Director of the Financial Services
Authority;
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(g) the Director of the Saint Vincent and the Grenadines
Financial Intelligence Unit;

(h) the Chairman of the Financial Services Authority; and

(i) such other persons as the Minister may, from time to
time, appoint.

The Minister may, from time to time, remove the person

appointed as member under subsection (2) (i) and appoint another person
in his or her place.

@

&)

119. (1)

The Committee may:

(@) appoint such sub-committees as it considers
appropriate; and

(b) appoint persons to assist the Committee in the
performance of its functions.

The members of the Committee:

(a) shall meet as often as may be necessary to discharge
its functions; and

(b) may adopt procedures for its administration and
proceedings that are not inconsistent with this Act or
any regulations made under this Act.

The Committee has the following functions:

(@) to identify and assess the inoney la{mdering and
terrorist financing risks to which the State is exposed;

(b) to periodically review and update the national money
laundering and terrorist financing risk assessment
carried out in accordance with paragraph (a);

(c) to coordinate national anti-money laundering and
terrorist financing policies;

(d) to advise the Minister:

() in relation to the formulation of policies and on
legislation and regulations concerning money
laundering and terrorist financing; and

Functions of the
Committee
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(i) as to the participation of the State in the
international effort against money laundering and
terrorist financing;

(¢) to issue one or more Codes under section 169; and

(® to perform such other functions, and exercise such
powers:

() as may be assigned or given to the Committee by
this Act, any regulations made under this Act or
any other law; or

@) that are ancillary to the functions set out in this
section.

(2 In undertaking its functions, the Committee shall take
account of international standards and best practice in relation to the
prevention and detection of money laundering and terrorist financing.

Annual report of 120. The Committee shall, on or before 30 April of each year, prepare
Committee and submit to the Minister a report of the work of the Committee for the
twelve month period ending on the previous 31 December.

Money Laundering Offences
Meaning of 121. (1) Property is criminal property if:

“criminal

property” (a) it constitutes a person’s benefit from criminal conduct
or it represents such a benefit, in whole or part and
whether directly or indirectly; and

() the alleged offender knows or suspects that it
constitutes or represents such a benefit.

(2) For the purposes of subsection (1), it is immaterial:
(@) who carried out the conduct;
(b) who benefited from it; or

(c) whether the conduct occurred before or after the
commencement date.

(3) References to property obtained or a pecuniary advantage
derived in connection with conduct include references to property
obtained or a pecuniary advantage derived in both that connection and
some other connection.
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(4) Ifaperson benefits from conduct his benefit is the property

obtained as a result of or in connection with the conduct.

131.

122. (1) This section has effect for the purposes of sections 123 to

(2) In the sections specified in subsection (1):

(@) “prohibited act” means an act specified in section
123(1), 124(1) or 125(1);

(b) areference to the making by a person of a disclosure to
“the relevant Money Laundering Reporting Officer”,
means the Money Laundering Reporting Officer
appointed by that person’s employer; and

(c) “protected disclosure” has the meaning specified in
section 131(1).

(3) A disclosure by a person is an authorised disclosure if:

(a) itisa disclosure made to the Financial Intelligence Unit
or to the relevant Money Laundering Reporting Officer
that property is criminal property; and

(b) if one of the conditions specified in subsection (4)(a),
(b) or (c) is satisfied.

(4) The conditions referred to in subsection (3) are that:

(@) the person makes the disclosure before he does the
prohibited act;

(b) the person:

() makes the disclosure while he ié doing the
prohibited act; and

(i) he began to do the act at a time when, because he
did not know or suspect that the property
constituted or represented a person’s benefit from
criminal conduct, the act was not a prohibited act;
and

(iii) the disclosure is made on his own initiative and as
soon as is practicable after he first knows or
suspects that the property constitutes or

General
provisions  for
sections 123 to
131
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represents a person’s benefit from criminal
conduct;

the person makes the disclosure after he does the
prohibited act, there is good reason for his failure to
make the disclosure before he did the prohibited act
and the disclosure is made on his own initiative and as
soon as it is practicable for him to make it.

(5) The appropriate consent is:

(a) where a person makes a disclosure to the relevant

®)

Money Laundering Reporting Officer, the consent of
the relevant Money Laundering Reporting Officer to
do the prohibited act; or

where a person makes a disclosure to the Financial
Intelligence Unit, the consent of the Financial
Intelligence Unit to do the prohibited act.

(6) A person is deemed to have the appropriate consent if:

(@) he makes an authorised disclosure to the Financial

Intelligence Unit; :

(b) either:

@ the Financial Intelligence Unit does not, on or
before the last day of the notice period, notify the
person that consent to doing the prohibited act is
refused, or .

(i) on or before the last day of the notice period he
receives notice from the Financial Intelligence Unit
that consent to the doing of the prohibited act is
refused and the moratorium period has expired.

(7) For the purposes of subsection (6):

(a) the notice period is the period of seven working days

commencing with the first working day after the person
makes the disclosure; and

(b) the moratorium period is the period of thirty days

commencing with the day on which the person receives
notice that consent to the doing of the prohibited act is
refused.
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(8) A Money Laundering Reporting Officer shall not consent
to the doing of a prohibited act unless:

(@) he has made a disclosure that property is criminal
property to the Financial Intelligence Unit; and

(b) the Financial Intelligence Unit gives consent to the
doing of the prohibited act.

(® A person who is a Money Laundering Reporting Officer is
guilty of an offence if:

(a) he gives consent to the doing of a prohibited act where
the Financial Intelligence Unit has not consented to
the doing of the act; and

(b) he knows or suspects that the act is a prohibited act.

(10) A Money Laundering Reporting Officer guilty of an offence
under this section is liable: .

(@) on summary conviction, to imprisonment for a term of
five years or to a fine of $500,000 or to both;

(b) on conviction on indictment, to imprisonment for a term
of ten years or to an unlimited fine or to both,

123. (1) Subject to subsection (2), a person is guilty of an offence if
he:

(@) conceals criminal property;

() disguises criminal property;

(c) converts criminal property;

(d) transfers criminal property; or

(e) brings in or removes criminal property from the State.
(2 A person is not guilty of an offence under subsection (1) if:

(a) be makes an authorised disclosure and, if the disclosure
is made before he does the act specified in subsection
(1), he has the appropriate consent;

(b) he intended to make such a disclosure but had a
reasonable excuse for not doing so; or

Concealing,
disguising,
converting,
transferring and
removing
criminal property
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(c) the act is done in carrying out a function relating to the
enforcement of any provision of this Act or of any
other law relating to criminal conduct or benefit from
criminal conduct.

(3) Concealing or disguising criminal property includes
concealing or disguising its nature, source, location, disposition,
movement or ownership or any rights with respect to it.

(4) A person guilty of an offence under this section is liable:

(a) onsummary conviction, to imprisonment for a term of 5
years or to a fine of $500,000 or to both;

(b) onconviction on indictment, to imprisonment for a term
of 20 years or to a fine without limit or to both.

124. (1) Subject to subsection (2), a person is guilty of an offence if
he enters into or becomes concerned in an arrangement which he knows
or suspects facilitates, by whatever means, the acquisition, retention,
use or control of criminal property by or on behalf of another person.

(2) A person is not guilty of an offence under subsection (1) if:

(a) he makes an authorised disclosure and, if the disclosure
is made before he does the act specified in subsection
(1), he has the appropriate consent;’

(b) he intended to make such a disclosure but had a
reasonable excuse for not doing so; or

(c) theactisdonein carrying out a function relating to the
enforcement of any provision of this Act or of any
other law relating to criminal conduct or benefit from
criminal conduct.

(3) - A person guilty of an offence under this section is liable:

(a) onsummary conviction, to imprisonment for a term of 5
years or to a fine of $500,000 or to both;

(b) on conviction on indictment, to imprisonment for a term
of 20 years or to a fine without limit or to both.

125. (1) Subject to subsection (2), a person is guilty of an offence if

~ he:

(a) acquires criminal property;
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(b) uses criminal property; or
(c) has possession of criminal property.
A person is not guilty of an offence under subsection (1) if:

(a) hemakesan authorised disclosure and, if the disclosure
is made before he does the act specified in subsection
(1), he has the appropriate consent;

(b) he intended to make such a disclosure but had a
reasonable excuse for not doing so;

(c) he acquired or used or had possession of the property:
@ for adequate consideration, and

(i) without knowing or suspecting that the property
was criminal property; or

(d) theactisdonein carrying out a function relating to the
enforcement of any provision of this Act or of any
other law relating to criminal conduct or benefit from
criminal conduct.

For the purposes of this section:

(a) apersonacquires property for inadequate consideration
if the value of the consideration is significantly less
than the value of the property;

3

(b) a person uses Or has possession of property for
inadequate consideration if the value of the
consideration is significantly less than the value of the
use or possession of the property; and .

(c) the provision by a person of goods or services which
he knows or suspects may help another to carry out
criminal conduct is not consideration.

A person guilty of an offence under this section is liable:

(a) onsummary conviction, to imprisonment for a term of 5
years or to a fine of $500,000 or to both;

(b) on convictionon indictment, to imprisonment for a term
of 20 years or to a fine without limit or to both.
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126. (1) Where a person:

(@) knows or suspects, or has reasonable grounds for
knowing or suspecting, that another person is engaged
in money laundering, and

(b) the information or other matter on which his knowledge
or suspicion is based, or which gives reasonable
grounds for such knowledge or suspicion, came to him
in the course of a relevant business,

he shall report the information or other matter as soon as is practicable
after it comes to him to the relevant Money Laundering Reporting Officer
or to the Financial Intelligence Unit.

(2) A report under subsection (1) to the Financial Intelligence
Unit shall be in the form and manner, if any, that may be required by the
Financial Intelligence Unit.

(3) Subject to subsection (4), a person. who does not report
any information or other matter as required by subsection (1) is guilty of
an offence.

(4) A person is not guilty of an éﬁ'ence under subsection (3) if:

(@) he has a reasonable excuse for not reporting the
information or other matter;

(b) he is a professional legal advisor and the information
or other matter came to him in privileged circumstances,
as specified in subsection (6); or

(c) he is a trainee, paralegal, legal secretary or any other
person who is employed by, or is in partnership with, a
professional legal adviser to provide the adviser with
assistance or support and the information or other
matter:

() came to him in connection with the provision of
such assistance or support; and

(i) came to the professional legal adviser in privileged
circumstances, as specified in subsection 6).

() Without limiting subsection (4) (a), a person has a
reasonable excuse for not reporting information or other matter under
subsection (1) if:
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(a) he does not know or suspect that another person is
engaged in money laundering; and

(b) he has not been provided by.his employer with anti-
money laundering training as required by the Anti-
money Laundering and Terrorist Financing Regulations.

(6) Subject to subsection (7), for the purposes of this section,
any information or other matter comes to a professional legal adviser in
privileged circumstances if it is communicated or given to him:

(a) by, or by arepresentative of, a client of his in connection
with the giving by the adviser of legal advice to the
client;

(b) by, or by a representative of, a person seeking legal
advice from the adviser; or

(c) by a person in connection with legal proceedings or
contemplated legal proceedings.

(7) Subsection (6) does not apply to any information or other
matter which is communicated or given with the intention of furthering a
criminal purpose. '

(8) For the purposes of subsection (1), a person makes a report
to the relevant Money Laundering Reporting Officer if he makes the
report in the course of his employment and in accordance with the
procedures established by his employer for the purpose.

(9) A person guilty of an offence under this section is liable:

(a) onsummary conviction, to imprisonment for a term of 5
years or to a fine of $500,000 or to both; ;

(b) onconviction on indictment, to imprisonment for a term
of 10 years or to a fine without limit or to both,

127. (1) Where the Money Laundering Reporting Officer of a service
provider:

(a) knows or suspects, or has reasonable grounds for
knowing or suspecting, that another person is engaged
in money launderipg, and

(b) the information or other matter on which his knowledge
or suspicion is based, or which gives reasonable
grounds for such knowledge or suspicion, came to him

Duty to disclose,
M oney
Laundering
Reporting Officer
of service
provider



No. 38

486
Proceeds of Crime 2013

Prejudicing an
investigation

in consequence of an authorised or protected disclosure
or a disclosure made under section 126 that is not an
authorised or protected disclosure,

he shall disclose the information or other matter as soon as is practicable,
and in any event, within fourteen days of the date after it comes to him to
the Financial Intelligence Unit.

(2 A disclosure under subsection (1) to the Financial
Intelligence Unit shall be in the form and manner, if any, that may be
prescribed.

(3) Subject to subsection (4), a person who does not disclose
any information or other matter as required by subsection (1) is guilty of
an offence.

(@ A person is not guilty of an offence under subsection (3) if
he has a reasonable excuse for not disclosing the information or other
matter. 2

(5) A person guilty of an offence under this section is liable:
(a) onsummary conviction, to imprisonment for a term of 5
years or to a fine of $500,000 or to both;

(b) onconviction on indictment, to imprisonnient foraterm
of 10 years or to a fine without limit or to both.

128.(1) Subject to section 130, a person is guilty of an offence if:

(2) he knows or suspects that the Financial Intelligence
Unit, a law enforcement officer, the Civil Recovery
Authority or any other authorised person is acting, or
is proposing to act, in connection with:

() acriminal recovery investigation,

(i) a civil recovery investigation, or

(i) a money laundering investigation; and
®) he: |

() makes a disclosure that is likely to prejudice that
investigation, or proposed investigation, or

(i) falsifies, conceals, destroys or otherwise disposes
of, or causes or permits the falsification,
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concealment, destruction or disposal of,
documents which are relevant to the investigation.

(2) A person guilty of an offence under this section shall be
liable: .

(a) on summary conviction, to imprisonment for a term of 5
years or to a fine of $500,000 or to both;

(b) onconviction on indictment, to imprisonment for a term
of 10 years or to a fine without limit or to both.

129. (1) For the purposes of this section, “relevant disclosure”
means a disclosure made by a person under or in accordance with this
Part to:

(@) the Financial Intelligence Unit, or

(b) the person’s relevant Money Laundering Reporting
Officer,

and includes, but is not limited to, an authorised disclosure and a protected
disclosure and information disclosed that is related to the disclosure.

(2) Subject to section 130, a person is guilty of an offence if:

(@) he knows or suspects that a relevant disclosure is being
or has been made, whether by himself or another
person;

(b) hediscloses the fact that a relevant disclosure is being
or has been made;

(c) his disclosure is likely to prejudice any investigation
that might be conducted following the relevant
disclosure referred to in subsection (2); and

(d) the information concerning the relevant disclosure came
to him in the course of a relevant business.

(3) Subject to section 130, a person is guilty of an offence if:

(a) the person discloses that an investigation into
allegations that a money laundering offence has been
committed, is being contemplated or is being carried
out;

Tipping off
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(b) the disclosure is likely to prejudice that investigation;
and

(c) the information on which the disclosure is based came
to him in the course of a relevant business.

(4 A person guilty of an offence under this section shall be
liable:

(a) onsummary conviction, to imprisonment for a term of 5
years or to a fine of $500,000 or to both;

(b) onconviction on indictment, to imprisonment for a term
of 10 years or to a fine without limit or to both.

Circumstances in 130. (1) Nothing in section 128 makes it an offence for a person to
which offence  ake a disclosuretoa professional legal adviser for the purposes of legal

under sections ,guice or for a professional legal adviser to make a disclosure:
128 and 129 not

committed (a) to,or toa representative of, a client of his in connection
with the giving by the legal adviser of legal advice to
the client; or

) to any person:

(® in contemplation of, or in connection with, legal
proceedings; and

(i) for the purpose of thoée proceedings.

(2) Subsection (1) does not apply*to a disclosure made with the
intention of furthering any criminal purpose.

(3) Inproceedings against a pérson for an offence under section
128 or section 129, it is a defence to prove that he did not know or suspect
that the disclosure was likely to be prejudicial in the way specified in
section 128(1)(b)(i), 129(2)(c) or 129(3)(b), as the case may be.

(4) A personis not guilty of an offence under section 128(1) (b)
(i) ift
(a) he does not know or suspect that the documents are
.relevant to the investigation; or

(b) he does not intend to conceal any facts disclosed by
the documents from any person carrying out the
investigation,
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(5) No member of the Financial Intelligence Unit, law
enforcement officer or other person shall be guilty of an offence under
section 128 or section 129 in respect of anything done by him in the
course of acting in connection with the enforcement, or intended
enforcement, of any provision of this Act or of any other law relating to
criminal conduct or benefit from criminal conduct or in compliance with a
requirement imposed under or by virtue of this Act.

(6) The Regulations may specify circumstances in which a
person making a disclosure that falls within section 129(2) or (3) is not
guilty of an offence.

131. (1) A disclosure is a protected disclosure if:

(a) the information or other matter disclosed came to the
person making the disclosure in the course of his trade,
profession, business or employment;

(b) the information or other matter disclosed causes the
person making the disclosure to know or suspect, or
gives him reasonable grounds for knowing or
suspecting, that another person is engaged in money
laundering; and

(c) thedisclosure is made to the Financial Intelligence Unit
or the relevant Money Laundering Reporting Officer,
as soon as is reasonably practicable, and in any event,
within fourteen days after the information or other matter
comes to the person making the discldsure.

(2) Where a person, including a service provider and a director,
officer or employee of a service provider, makes a protected disclosure or
an authorised disclosure, the disclosure:

(a) shall not be treated as a breach of any law, rule of law or
agreement restricting the disclosure of information; and

(b) shall not give rise to criminal or civil proceedings.

(3 For the avoidance of doubt, where a director, officer or
employee of a service provider makes a protected disclosure or an
authorised disclosure:

() the disclosure shall not be treated as a breach of any
law, rule of law or agreement restricting the disclosure
of information, and )

Protection in
relation to
protected and
authorised
disclosures



No. 38

490 .
Proceeds of Crime 2013

Meaning of
privileged
material

Application for

production order -

~ (b) no criminal or civil proceedings may be taken against
the service provider, by reason of the disclosure.

PARTV
INVESTIGATIONS
General
132. (1) For the purposes of this Part, “privileged material” means:

(@) communications between a professional legal adviser
and his client or any person representing his client
made in connection with the giving of legal advice to
the client;

(b) communications between a professional legal adviser
and his client or any person representing his client or
between such an adviser or his client or any such
representative and any other person made in
connection with or in contemplation of legal
proceedings and for the purposes of such proceedings;
and ~ . _

(©) material enclosed with or referred to in such
communications and made:

@ in connection with the giving of legal advice, or

(i) in connection with or in contemplation of legal
proceedings and for the purposes of such
proceedings,

when they are in the possession of a person who is entitled to possession
of them.

(2) Material held with the intention of furthering a criminal
purpose is not privileged material.,

Production Orders

133. (1) Application may be made by a law enforcement officer to a
judge or a master for.a production order under section 134.

(2) An application for a production order shall state that:
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(8) a person specified in the application is subject to a
criminal recovery investigation or a money laundering
investigation or that the property specified in the
application is subject to a civil recovery investigation;

(b) the order is sought:

®
(i)

for the purposes of the investigation, and

in relation to material, or material of a description,
specified in the application; and

(¢) a person specified in the application appears to be in
possession or control of the material.

134.(1) On anapplication made under section 133, a judge or master
may make a production order if he is satisfied that:

(@) there are reasonable grounds for suspecting that:

®

@@

(iid)

in the case of a criminal recovery investigation,
the person specified in the application as being
subject to the investigation has benefited from his
criminal conduct,

in the case of a civil recovery investigation, the
property specified in the application as being
subject to the investigation is recoverable property
or associated property,

in the case of a money laundering investigation,
the person specified in the application as being
subject to the investigation has committed a money
laundering offence;

(b) there are reasonable grounds for believing that:

®

@@

the person specified in the application as appearing
to be in possession or control of the specified
material is in possession or control of it, and

there are reasonable grounds for believing that
the material is likely to be of substantial value,
whether by itself or together with other material, to
the investigation for the purposes of which the
order is sought; and

Production order
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(c) there are reasonable grounds for believing that it is in
the public interest for the material to be produced or for
access to be given to it having regard to:

() the benefit likely to accrue to the investigation if
the material is obtained, and

(i) the circumstances under which the person the
application specifies as appearing to be in
possession or control of the material holds it.

(2) A production order is an order:

(@) uiring the person specified in the order as appearing
to be in possession or control of material to produce it
to a law enforcement officer, or the applicant for the
order, for him to take away,

() requiring the person to give alaw enforcement officer,
or the applicant for the order, access to it,

within the period stated in the order.

(3) The period specified in a production order shall be seven
days commencing on the date that the order is made, unless it appears to
the judge that a longer or shorter period would be appropriate in the
particular circumstances.

(4) A production order:

(@) shall not require a person to produce, or give access
to, privilege?d“gater?al; and

(b) mgy be made in relation to material in the possession of
a Government department.

135. Where the judge makes a production order in relation to material
on any premises he may order any person to grant a law enforcement
officer entry to the premises to abtain access to the material.

~ 136.(1) Where any material specified in an application for a
production order consists of information contained in a computer:

(a) anorderunder section 134 shall have effect as an order

to produce the material in a form in which it can be
taken away and in which it is visible and legible; and

(b) an orderunder section 134 shall have effect as anorder
to give access to the material in a form in which it is
visible and legible.
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(2 A law enforcement officer may photograph or take copies
of any material which is produced, or to which access is given, in
compliance with a production order.

(3) Material produced in compliance with a production order
may be retained for so long as it is necessary to retain it, as opposed to
copies of it, in connection with the investigation for the purposes of
which the order was made.

(4) If a law enforcement officer has reasonable grounds for
believing that:

() the material may need to be produced for the purposes
of any legal proceedings, and

(b) it might otherwise be unavailable for those purposes,
it may be retained until the proceedings are concluded.

(5) A person who, without reasonable excuse, fails to comply
with a requirement imposed on him by a production order commits an
offence and is liable on summary conviction to imprisonment for two
years or a fine of five thousand dollars or both.

(6) Where a criminal recovery investigation, money laundering
investigation or civil recovery investigation relates to criminal conduct
which was not committed in Saint Vincent and the Grenadines, an
application under subsection (1) shall not be made unless the provisions
of section 20 (1) of the Mutual Assistance in Criminal Matters Act as
modified by subsection (7) have been complied with.

(7) Section 20 (1) of the Mutual Assistance in Criminal Matters
Act shall apply for the purposes of this section and section 138 (10) with
the following modification-

(@) insubsection (1), for the words “criminal proceedings”
to the end there shall be substituted “a crimirial recovery
investigation, money laundering investigation or civil
recovery investigation”.

Search and seizure warrants

137. (1) Application may bé made by a law enforcement officer to a
judge or a master for a search and seizure warrant under section 138.

Cap. 177

Application for
search and seizure
warrant
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(2) An application for a search and seizure warrant shall state
that:

(a) a person specified in the application is subject to a
criminal recovery investigation or a money laundering
investigation or that property specified in the
application is subject to a civil recovery investigation;
and

(b) the warrant is sought:
(@ for the purposes of the investigation,

(i) in relation to the premises specified in the
application, and

(ii) in relation to material specified in the application,
or that there are reasonable grounds for believing
that there is material falling within section 138 (5),
(6) or (7) on the premises.

?3) A search and seizure warrant is a warrant authorising a law
enforcement officer:

(@) to enter and search the premises specified in the
application for the warrant; and

(b) to seize, retain, photograph and make copies of any

" material found there which is likely to be of substantial

value, whether by itself or together with other material,

to the investigation for the purposes of which the
application is made. ,

Search and seziure 138.(1) On an application made under section 137, a judge or a
warrant master may issue a search and seizure warrant if he is satisfied that:

* (a) aproduction order in relation to material has not been
complied with and there are reasonable grounds for
believing that the material is on the premises specified
in the application for the warraat; or

(b) subsection (2) applies and either:

() the conditions specified in subsection (3) are
ed, or

(i) the conditions specified in subsection (4) are
fulfilled.
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(2) This subsection applies for the purposes of subsection

(D) if:

(a) there are reasonable grounds for suspecting that:

®

(i)

(iid)

in the case of a criminal recovery investigation,
the person specified in the application for the
warrant has benefited from his criminal conduct,

in the case of a civil recovery investigation, the
property specified in the application for the warrant
is recoverable property or associated property, or

in the case of a money laundering investigation,
the person specified in the application for the
warrant has committed a money laundering
offence.

(3) The conditions referred to in subsection (1)(b)(i) are:

(a) that there are reasonable grounds for believing that:

®

@)

any material on the premises specified in the
application for the warrant is likely to be of
substantial value, whether by itself or together with
other material, to the investigation for the purposes
of which the warrant is sought; and .

it is in the public interest for the material to be
obtained, having regard to the benefit likely to
accrue to the investigation if the material is
obtained; and ¢

(b) that it would not be appropriate to make a production
order:

®

()

that it is not practicable to communicate with any
person against whom the production order could
be made,

that it is not practicable to communicate with any
person who would be required to comply with an
order to grant entry to the premises, or

(iii) thatthe investigation might be seriously prejudiced

unless a law enforcement officer is able to secure
immediate access to the material.
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(4) The conditions referred to in subsection (1)(b)(ii) are:

(a) there are reasonable grounds for believing that there is
material on the premises specified in the application for
the warrant and that:

(i) in the case of a criminal recovery investigation,
the material falls within subsection (5),

(i) in the case of a civil recovery investigation, the
material falls within subsection (6), or

(iii) in the case of a money laundering investigation,
the material falls within subsection (7);

(b) there are reasonable grounds for believing that it is in
the public interest for the material to be obtained,
having regard to the benefit likely to accrue to the
investigation if the material is obtained; and

(c) one of the following apply:

(D it is not practicable to communicate with any
person entitled to grant entry to the premises,

(i) entry to the premises will not be granted unless a
warrant is producgd, or

(iii) the investigation might be seriously prejudiced
unless a law enforcement officer arriving at the
premises is able to secure immediate entry to them.

(5) In the case of a criminal recovery investigation, material
falls within this section if it cannot be identified at the time of the application
but it: )

(a) relates to the person specified in the application, the
question whether he has benefited from his criminal
conduct or any question as to the extent or
whereabouts of his benefit from his criminal conduct;
and

(b) is likely to be of substantial value, whether by itself or
together with other material, to the investigation for
~ the purposes of which the warrant is sought.
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(6) In the case of a civil recovery investigation, material falls
within this section if it cannot be identified at the time of the application
but it:

(@) relates to the property specified in the application, the
question whether it is recoverable property or
associated property, the question as to who holds any
such propetty, any question as to whether the person
who appears to hold any such property holds other
property which is recoverable property, or any question
as to the extent or whereabouts of any property
mentioned in this paragraph; and

(b) is likely to be of substantial value, whether by itself or
together with other material, to the investigation for
the purposes of which the warrant is sought.

(7) In the case of a money laundering investigation, material
falls within this section if it cannot be identified at the time of the application
but it:

(@) relates to the person specified in the application or the
question whether he has committed a money laundering
offence; and

(b) is likely to be of substantial value, whether by itself or
together with other material, to the investigation for
the purposes of which the warrant is sought.

(8) A search and seizure warrant does not confer the right to
seize privileged material.

(9) A person who hinders or obstructs a law enforcement officer
in the execution of a warrant issued under this section commits an offéence
and is liable on summary conviction to imprisonment for two years ora
fine of one hundred thousand dollars or both.

(10) Where a criminal recovery investigation, money laundering
investigation or civil recovery investigation relates to criminal conduct
which was not committed in Saint Vincent and the Grenadines, an
application under section 137 shall not be made unless the provisions of
section 20 (1) of the Mutual Assistance in Criminal Matters Act, as modified
by section 136 (7) have been complied with.

Cap. 177
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Customer Information Orders

y f“ S *t.° “; °br 139. The Anti-money Laundering and Terrorist Financing
':; :?i‘;iael:n ° i: Regulations shall specify types or categories of information that are
-egulations «customer information” for the purposes of sections 140 to 141.

Application for 140. (1) Application may be made by a law enforcement officer to a

customer judgeoramaster foracustomer information order under section 141.
information order -

(2) An application for a customer information order shall state
that:

(a) a person specified in the application is subject to a
criminal recovery investigation or a money laundering
investigation or that property specified in the
application is subject to a civil recovery investigation
and a person specified in the application appears to
hold the property;

(b) the order is sought for the purposes of the
. investigation; and '
(c) the order is sought against the regulated person or
" regulated persons specified in the application.
3) An application for a customer information order may specify:
_ (a) all regulated persons;
(b) a particular description, or particular descriptions, of
regulated persons; or .

(c) a particular regulated person or particular regulated
persons.

Customer 141. (1) On an application made under section 140, a judge or a
information order master may make a customer information order if he is satisfied that:

(2) there are reasonable grounds for suspecting that:

. ' () in the case of a criminal recovery investigation,
the person specified in the application has
benefited from his criminal conduct,

(i) in the case of a civil recovery investigation, the
property specified in the application is recoverable
property or associated property and the person
specified in the application holds all or some of the

property, or
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(iii) in the case of a money laundering investigation,
the person specified in the application has
committed a money laundering offence;

(b) there are reasonable grounds for believing that
~ customer information which may be provided in
compliance with the order is likely to be of substantial
value, whether by itself or together with other
information, to the investigation for the purposes of
which the order is sought; and

(c) there are reasonable grounds for believing that it is in
the public interest for the customer information to be
provided, having regard to the benefit likely to accrue
to the investigation if the information is obtained.

(2) A customer information order is an order that a regulated
person covered by the application for the order shall, on being required
to do so by notice in writing given by an appropriate officer, provide any
such customer information as it has relating to the person specified in the
application. ’

(3) A-regulated person which is required to provide information
under a customer information order shall provide the information to an
appropriate officer in such manner, and at or by such time, as an appropriate
officer requires.

(4) Ifaregulated person on which a requirement is imposed by
a notice giver under a customer information order requires the production
of evidence of authority to give the notice, it is not bound to comply with
the requirement unless evidence of the authority has been produced to it.

142. (1) A regulated person is guilty of an offence if: .

(@) without reasonable excuse, it fails to comply with a
requirement imposed on it under a customer information
order; or

(b) in purported compliance with a customer information
order, it:

() makes a statement which it knows to be false or
misleading in a material particular, or

(i) recklessly makes a statement which is false or
misleading in a material particular.

Offences
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(2) A regulated person guilty of an offence under subsection
(1)(a) is liable:

(a) onsummary conviction, to a fine of $100,000;
(b) on conviction on indictment to a fine of $250,000.

(3) A regulated person guilty of an offence under subsection
(1)(b) is liable:

(a) onsummary conviction, to a fine of $100,000;
(b) on conviction on indictment to a fine of $250,000.

143. (1) Subject to subsection (2), a statement made by a regulated
person in response to a customer information order may not be used in
evidence against it in criminal proceedings.

(2) Subsection (1) does not apply:
(a) in the case of proceedings under Part 2;
(b) on a prosecution for an offence under section 142; or

(c) on a prosecution for some other offence where, in
giving evidence, the regulated person makes a
statement inconsistent with the statement mentioned
in subsection (1).

(3) A statement may not be used by virtue of subsection (2)(c)
against a regulated person unless:

(a) evidence relating to it is adduced; or
(b) a question relating to it is asked;

by or on behalf of the regulated person in the proceedings arising out of
the prosecution. ’

Account Monitoring Orders

144. (1) Application may be made by alaw enforcement officertoa
judge or a master for an account monitoring order under section 145.

(2) An application for an account monitoring order shall state
that:

(@) a person specified in the application is subject to a
criminal recovery investigation or a money laundering
investigation or that property specified in the
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(b)

©

application is subject to a civil recovery investigation
and a person specified in the application appears to
hold the property;

the order is sought for the purposes of the
investigation; and

the order ‘is sought against the regulated person
specified in the application in relation to account
information of the description specified.

(3) Anapplication for an account monitoring order may specify
information relating to:

@)
(®)

©

all accounts held by the person specified in the
application at the regulated person so specified;

a particular description, or particular descriptions, of
accounts so held; or

a particular account or particular accounts so held.

145.(1) On an application made under section 144, a judge or a
master may make an account monitoring order if he is satisfied that:

@

(®)

©

in the case of a confiscation investigation, there are
reasonable grounds for suspecting that the person
specified in the application for the order has benefited
from his criminal conduct;

in the case of a civil recovery investigation, there are
reasonable grounds for suspecting that:

() the property specified in the application for the
order is recoverable property or associated
property, and

(i) the person specified in the application holds all or
some of the property;

in the case of a money laundering investigation, there
are reasonable grounds for suspecting that the person
specified in the application for the order has committed
a money laundering offence.

(2) Inthe case of any investigation, the judge shall not make an
account monitoring order unless he is satisfied that:

Account
monitoring order
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(a) there are reasonable grounds for believing that account
information which may be provided in compliance with
the order is likely to be of substantial value (whether or
not by itself) to the investigation for the purposes of
which the order is sought; and

(b) there are reasonable grounds for believing that it is in
the public interest for the account information to be
provided, having regard to the benefit likely to accrue
to the investigation if the information is obtained.

(3) If on an application under section 144, the judge or master
is satisfied that the conditions specified in this section are fulfilled, he
may make an order that the regulated person specified in the application
shall, for the period stated in the order, which shall not exceed 90 days,
provide account information of the description specified in the orderto a
law enforcement officer, in the manner, and at or by the time or times,
stated in the order.

(4) For the purposes of subsection (3), “account information”
is information relating to an account or accounts held at the regulated
person specified in the order by the person specified in the order, whether
solely or jointly with one or more other persons.

(5) An order under subsection (3) may specify account
information relating to:

(a) all accounts held by the person ahd at the regulated
person specified in the order;

(b) a particular description, or particular descriptions, of
accounts so held; or

(c) aparticular account, or particular accounts, so held.

(6) _ A regulated person who, without reasonable excuse, fails
to comply with a requirement imposed on him by an account monitoring
order commits an offence and is liable:

(a) on summary conviction, to a fine of $100,000;

(b) on conviction on indictment to imprisonment for a
period of two years or a fine of $250,000 or both.

146. (1) Subject to subsection (2), a statement made by a regulated
person in response to an account monitoring order may not be used in
evidence against it in criminal proceedings.
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(2) Subsection (1) does not apply:
(@) in the case of proceedings under Part 2;
(b) in the case of proceedings for contempt of court; or

(¢) on a prosecution for an offence where, in giving
evidence, the regulated person makes a statement
inconsistent with the statement mentioned in
subsection (1).

(3) A statement may not be used by virtue of subsection (2)(c)
against a regulated person unless:

(@) evidence relating to it is adduced; or
(b) a question relating to it is asked;

by or on behalf of the regulated person in the proceedings arising out of
the prosecution.

General

147. (1) An application for a production order, a customer
information order or an account monitoring order may be made ex parte to
a judge in chambers.

(2) Rules of Court may make provision as to:

(a) the practice and procedure in connection with
proceedings relating to production orders, orders to
grant entry under section 135, cystomer information
orders and account monitoring orders; and

(b) applications for the discharge and variation of such
orders and proceedings relating to such applications.

148. Subject to specific exclusions in relation to privileged information,
a production order, a search and seizure warrant, a customer information
order and an account monitoring order have effect in spite of any
obligation as to confidentiality or restriction on the disclosure of
information imposed by any law, rule of law or otherwise.

Procudure

Disclosure
information

of
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PART VI
COOPERATION
Interpretation for 149. In this Part, and Schedule 3:
this Part and
Schedule 3 (a) anexternal order is an order which:

(i) is made by an overseas court where property is
found or believed to have been obtained as a result
of or in connection with criminal conduct, and

(i) is for the recovery of specified property or a
specified sum of money;

(b) an external request is a request by an overseas authority
to prohibit dealing with relevant property which is
identified in the request; ~

(c) anoverseas money laundering offence is an act carried
out in a country outside the State, which if carried out
in the State, would: :

.() constitute an offence under section 123, 124 or

(i) constitute an attémpt, conspiracy or incitement to
commit an offence specified in subparagraph (i),
-or

(i) constitute aiding, abetting, counselling or
procuring the commission of an offence specified
in subparagraph (i);

(d) property is “relevant property” if there are reasonable
grounds to believe that it may be needed to satisfy an
external order which has been or which may be made;

(¢) an overseas court is a court of a country outside the
State; and

(H an overseas authority is an authority which has
responsibility in a country outside the State for making
a request to an authority in another country (including
the State) to prohibit dealing with relevant property.

External requests 150. Schedule 3 applies to external requests and the enforcement of
and orders external orders.
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PART VI

REGULATION, SUPERVISION AND ENFORCEMENT

Service Providers

151. The Anti-money Laundering and Terrorist Financing
Regulations shall designate:

(a) aperson or body as the supervisory authority for regulated
service providers; and

(b) one or more persons or bodies, which may include the
Financial Services Authority and the Financial Intelligence
Unit, as the supervisory authority or supervisory authorities
for externally regulated service providers and non-regulated
service providers.

152. (1) The objective of a supervisory authority is to supervise
relevant service providers in relation to their AML/CFT obligations and
to enforce compliance with those obligations.

(2) The functions of a supervisory authority are:

@
(b)

©

@

to monitor the compliance of relevant service providers
with their AML/CFT obligations;

to take appropriate enforcement action against relevant
service providers for breaches of, or non-compliance
with, their AML/CFT obligations;

in the case of a supervisory authority for externally
regulated or non-regulated service providers, to:

() determine applications for registration in
accordance with the Externally and Non-Regulated
Service Providers Regulations, and

(i) to take appropriate action against relevant service
providers who carry on relevant business without
being registered in accordance with the Externally
and Non-Regulated Service Providers Regulations;
and

to perform such other functions, and exercise such
powers:

Supervisory
authorities

Ojective,
functions and
powers of the
supervisory
authorites
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(i) as may be assigned to the supervisory authority
by this Act, any regulations made under this Act
or any other law; or

(i) that are ancillary to its objective.

(3) In implementing its objective and in performing its functions,
a supervisory authority has the information gathering, enforcement and
other powers provided for in Schedule 4.

@) Indetermining the enforcement action to be taken against a
relevant service provider for a breach of, or failure to comply with, its
AML/CFT obligations, a supervisory authority must have regard for the
need to ensure that the enforcement action taken is effective, proportionate
and dissuasive.

(5) Where a breach of the Anti-money Laundering and Terrorist
Financing Regulations constitutes an offence, the taking of enforcement
action by a supervisory authority does not prevent the service provider
being also prosecuted for the offence.

153. (1) A supervisory authority shall take such steps as it considers
appropriate to co-operate with:

€)) the Financial Intelligence Unit; ;
() law enforcement agencies in the State; and
(c) any other supervisory authorities.

(2) Co-operation may include the sharing of documents and
information, which the supervisory authority is not prevented by this or
any other law from disclosing.

154. (1) No person or body to whom this section applies is liable in
damages for anything done or omitted in the discharge or purported
discharge of any function under, or authorized by or under, this Act
unless it is proved that the act or omission was in bad faith.

(2) This section appliés to:
(@) each supervisory authority;

(b) any member of a supervisory authority or any person
who is, or is acting as, a board member, officer, employee
or agent of the supervisory authority or who is
performing any duty or exercising any power on behalf
of the supervisory authority.
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155. (1) Subject to subsection (2), a person shall not carry on any
type of relevant business in or from within the State unless that person
has been registered for that type of relevant business by the appropriate
supervisory authority in accordance with the Externally and Non-regulated
Service Providers Regulations.

(2) Subsection (1) does not apply to a regulated service

provider.

(3) A service provider who contravenes subsection (1) is guilty
of an offence and is liable:

(a) on summary conviction, to imprisonment for a term of

®)

12 months or to a fine of $20,000 or to both;

on conviction on indictment, to imprisonment for a term
of 5 years or to a fine of $100,000 or to both.

156. (1) The Minister shall, after consulting the Committee and
Cabinet, make regulations providing for:

@

(b)

©

)

©

the registration of externally regulated and non-
regulated service providers;

the de-registration of externally regulated and non-
regulated service providers;

the imposition by relevant supervisory authorities of
administrative penalties against externally regulated and
non-regulated service providers for any contravention
of their AML/CFT obligations, including the basis for
fixing those penalties;

the payment of fees to the relevant supervisory
authorities by externally regulated and non-regulated
service providers, including the categories of fee
payable and the basis for the assessment of the amount
of those fees; and

such other matters relating to externally regulated and
non-regulated service providers as this Act may require
or permit.

(2) Without limiting subsection (1), the Regulations made under
this section may provide for:

@

types or levels of registration;

Prohibition on
carrying on
relevant business
if not registered

Regulations,
externally
regulated  and
non-regulated
service providers
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®)
©
(d)

(e)

(a)

applications for registration;
the criteria for determining applications for registration,;

the grant or refusal of an application for registration;
and

such other matters as the Minister considers appropriate
generally for giving effect to this Part or to Schedule 4.

(3) The regulations made under this section may:

make different provision in relation to different persons,
circumstances or cases; and

(b) prescribe offences against the regulations and prescribe

@

a term of imprisonment not exceeding 2 years or a fine
not exceeding $100,000 or both in respect of any one
offence.

(4) Fees and penalties paid to a relevant supervisory authority
under regulations made in accordance with subsection (1) shall be used
by the supervisory authority for the purposes of undertaking its functions.

Non-profit Organisations

157. The Non-Profit Organisations Regulations shall designate a
person or body as the supervisory authority for non-profit organisations.

158.(1) The Minister shall, after consulting the Committee and
Cabinet, make regulations:

L

designating a person or body as the supervisory
authority for non-profit organisations;

(b) providing for: -

@) the registration of non-profit organisations;

(i) the functions, duties and powers of the NPO
Supervisor, including with respect to supervision,
the gathering of information and the disclosure of
information to the Financial Intelligence Unit and
law enforcement authorities in the State and for
such other matters relating to mon-profit
organisations as this Act may require or permit;



509
No.38 Proceeds of Crime

2013

(iii) the issuance by the NPO Supervisor of a NPO Anti-
money Laundering and Terrorist Financing Code
setting out measures, not inconsistent with this
Act, the Regulations made under this section and
the terrorist financing laws, for the prevention and
detection of money laundering and terrorist
financing;

(iv) enforcement actions that may be taken by the NPO
Supervisor for failure to comply with the
Regulations and the NPO Code, if issued;

(v) the maintenance of records by non-profit
organisations;

(vi) the monitoring by the NPO Supervisor of the
compliance of non-profit organisations with the
Regulations and the NPO Code, if issued; and

(vii) the circumstances in which the NPO Supervisor
may conduct, or employ an examiner to conduct,
an investigation of a NPO.

(2) The Regulations may provide for the issuance by the NPO
Supervisor of a Code setting out measures applicable to non-profit
organisations concerning the prevention and detection of money
laundering and terrorist financing.

Appeals

159. (1) Subject to subsection (2), a person who is aggrieved by a
decision of a supervisory authority or the NPO Supervisor, made under
this Act or under any regulations made or Code issued under this Act,
may, within 28 days of the date of the decision, apply to the Court for
leave to appeal against the decision.

(2) Unless the Court otherwise determines, an application for
leave to appeal, an appeal and an application for judicial review, does not
operate as a stay of the decision of the relevant supervisory authority or
the NPO Supervisor in relation to which the application or appeal is made.

(3 Upon hearing an appeal, the Court may:
(a) dismiss the appeal; or

Appeals
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(b) remit the matter back to the relevant supervisory
authority, or the NPO Supervisor, for further
consideration with such directions as it considers fit.

PART VI
CONFISCATED ASSETS FUND
Confiscated 160. (1) The Confiscated Assets Fund established under the
2::"‘31 g;‘“d Proceeds of Crime and Money Laundering (Prevention) Act continues

under this Act.
(2) There shall be paid into the Fund:

(a) all money recovered under a confiscation order, under
Cap. 183 a forfeiture order made under section 8 of the United
Nations (Anti-Terrorism Measures) Act or under a
forfeiture order made under section 28 of the Drugs
Cap. 284 (Prevention of Misuse) Act;

(b) the broceeds of any property recovered under a
recovery order;

(c) all cash forfeited under section 113 orunder section 16
Cap. 183 of the United Nations (Anti-Terrqrism Measures) Act;

(d) all money paid to the Government by a foreign
jurisdiction in respect of confiscated or forfeited assets,
whether under a treaty or arrangement providing for
mutual assistance in‘criminal matters, or otherwise;

(e) money forfeited or delivered as a result of a confiscation
or forfeiture order under any other law of Saint Vincent
and the Grenadines; and

() such other monies as may be specified in the Anti-
. money Laundering and Terrorist Financing Regulations.

(3) The Minister shall, after consulting the Committee and
Cabinet, authorise payments from the Fund in the following order of
priority:

(a) twenty-five percent to a reserve fund, which reserve
fund shall be dealt with and applied in accordance with

any objective that may be considered expedient by the
Committee with the consent of the Minister;
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©
®

any compensation awarded under this Act;

any obligation of the State to a foreign State in respect
of confiscated assets, whether under a treaty or
arrangement providing for mutual assistance in criminal
matters or otherwise;

any remuneration or expenses of any forensic
accountant or receiver appointed under this Act;

any expenses of the Committee; and

any costs associated with the administration of the
Fund.

(4) From the amount remaining in the Fund after satisfaction of
the payments prescribed by subsection (3), the Minister shall, on an
annual basis, authorise the following payments to be made:

@

®

©

@

(©

®

twenty-percent to supplement the resources allocated
under the National Budget to the Financial Intelligence
Unit; '

fifteen percent to supplement the resources allocated
under the National Budget to the Royal Saint Vincent
and the Grenadines Police Force; *

ten percent to supplement the resources allocated
under the National Budget to the Saint Vincent and the
Grenadines Coast Guard;

ten percent to supplement the resources allocated
under the National Budget to the Office of the Director
of Public Prosecutions or the National Prosecution
Service;

ten percent to supplement the resources allocated
under the National Budget to the Chambers of the
Attorney-General,;

five percent to supplement the resources allocated under
the National Budget to the Customs and Excise

Department;
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five percent to supplement the resources allocated under
the National Budget to Magistrates’ Courts and to
assist with the management and disposal of frozen,
restrained, confiscated, forfeited or recovered assets;

five percent towards the State’s financial obligation to
maintain the Regional Security System;

ten percent to supplement the resources allocated
under the National Budget to projects relating to drug
prevention and the treatment and rehabilitation of drug
addicts; and

ten percent to supplement the resources allocated
under the National Budget to projects relating to public
education in relation to drugs and drug addiction.

Administration of 161. (1) The Fund shall be held and administered by the Committee.

(2) The Committee shall, with the approval of the Minister,
provide for the investment of monies in the Fund that, at any time are not
required to be paid out of the Fund under section 160(3).

the Fund

(3) Income eamned from investments made under subsection
(2) shall be part of the Fund.

Preparation  of 162. (1) The financial year of the Fund ends on March 31st in each

financial vyear
statements

(2) The Committee shall:

(@

(b)

keep proper records of the money paid into and out of
the Fund and of investments made pursuant to section
160(3); and

ensure that:
() all money received is properly brought to account;

(i) all payments are correctly made and properly
authorised; and

(ii) adequate control is maintained over the assets of
the Fund.

(3) The financial records kept under subsection (2) shall:
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(a) be sufficient to show and explain all transactions relating
to the Fund;

(b) enable the financial position of the Fund to be
determined with reasonable accuracy at any time; and

(c) be sufficient to enable financial statements to be
prepared and audited in accordance with this section.

(4 Within two months after the end of each financial year, the
Committee shall prepare:

(a) financial statements containing:

() a statement of the assets of the Fund at the end of
the financial year, and

(i) a statement of the money received into the Fund
and the payments made out of the Fund during the
financial year;

(b) such other financial statements for the financial year
as may be specified by the Minister; and

(c) proper and adequate explanatory notes to the financial
statements prepared under paragraphs (a) and (b).

163.(1) The Committee shall cause the financial statements prepared  Audit of financial
under section 162 to be audited and certified by an auditor to be appointed ~ statements and
annually by the Committee after consultation with the Minister, within ~annual report
three months after the end of the financial year.

(2) The auditor appointed under subsection (1) may be the
Director of Audit or such other suitably qualified person.

(3) The auditor shall prepare a report of his audit of the financial
statements of the Fund, which shall include statements as to whether, in
his opinion:

(2) he has obtained all the information and explanations
necessary for the purposes of the audit; and

(b) to the best of his information and according to the
explanations given to him, the financial statements give
a true and fair view of:

() the assets of the Fund as at the end of the financial
year; and
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(i) the money received into the Fund and the
payments made out of the Fund during the financial
year.

(4) Within six months after the end of each financial year, the
Committee shall prepare and submit to the Minister a copy of the audited
financial statements, which shall include the report of the auditor on the
financial statements.

(5) The Minister shall, as soon as reasonably practicable after
their receipt, lay a copy of the audited financial statements, together with
the auditor’s report, on the table in the House of Assembly.

PARTIX
MISCELLANEOUS

164. (1) Where the Court orders the defendant to pay any amount
under this Act, the order shall have effect as if that amount were a fine
imposed on the defendant by the Court.

(2) Where the whole or any part of the sum ordered to be paid
is not paid when required by the Court, the Court may in respect of a sum
in default set out in Column 1 below, impose a term of imprisonment not
exceeding the maximum period set out opposite that amount in Column 2:

Column 1 Column 2
SUM IN DEFAULT MAXIMUM
_ PERIOD
$10,000 or less 12 months
More than $10,000 but not more than $20,000 18 months
More than $20,000 but not more than $75,000 2 years
More than .$75,000 but not more than $200,000 3 years

More than $200,000 but not more than $500,000 4 years
More than $500,000 but not more than $750,000 5 years
More than $750,000 but not more than $1,000,000 6 years

More than $1,000, 000 but not more than 8 years
$4,000,000

More than $4,000,000 10 years
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(3) Where:

(a) a warrant of commitment is issued for a default in
payment of an amount ordered to be paid under this
Act in respect of any offence or offences; and

(b) atthe time the warrant is issued, the defendant is liable
to serve a term of custody in respect of the offence or
offences; .

the term of imprisonment to be served in default of payment of the amount
shall not begin to run until after the term mentioned in paragraph (b) has
been served.

(@ If, under a power granted by this Act, the Court varies a
confiscation order and the effect is to reduce the maximum period of
imprisonment specified in this section:

(a) if, as a result, the maximum period of imprisonment is
less than the term of imprisonment imposed by the
Court, the Court shall impose a reduced term of
imprisonment; or

(b) if paragraph (a) does not apply, the Court may amend
the term of imprisonment imposed.

(5) If, under a power granted by this Act, the Court varies a
confiscation order and the effect is to increase the maximum period of
imprisonment specified in this section, the Court may-on the application
of the Director of Public Prosecutions, amend the term of imprisonment
imposed.

(6) Where the defendant serves a term of imprisonment in
default of paying any amount due under a confiscation order, his serving
that term does not prevent the confiscation order from continuing to
have effect, so far as any other method of enforcement is concerned.

(7) This section applies in relation to confiscation orders made
by the Court of Appeal, in its appellate jurisdiction, as itapplies in relation
to confiscation orders made by the Court and the reference in subsection
(1) to the Court shall be construed accordingly.

165. Where a body corporate commits an offence under this Act and
that offence is proved to have been committed with the consent or
connivance of any director, manager, secretary or other similar officer of
the body corporate or any person who was purporting to act in any such

Offences by
bodies corporate
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capacity, he, as well as the body corporate, commits that offence and is
liable to be proceeded against and punished accordingly.

166. (1) Except for the purpose of the performance of his duties or
the exercise of his functions or when lawfully required to do so by any
court or under the provisions of any enactment, no law enforcement
officer shall disclose any information or matter which has been obtained
by him in the performance of his duties or the exercise of his functions
under this Act.

(2) Any person who contravenes this section commits an
offence and shall be liable on summary conviction to imprisonment for a
period of five years or to a fine of $500,000 or both.

167. For the purposes of the Fugitive Offenders Act, an offence under
this Act or the Drug Trafficking Offences Act is an extraditable offence.

168. (1) The Minister shall, after consulting the Committee and
Cabinet, make regulations:

(@) in relation to the prevention of the use of the financial
system for money laundering and terrorist financing;
and

(b) providing for the giving of directions by the Committee
to persons carrying on financial business in certain
specified circumstances, where there is, or the
Committee reasonably believes, there is a risk of money
laundering, financing of terrorism or of the proliferation
of weapons of mass destruction.

(2) The Minister may, after consulting the Committee and
Cabinet, make such other regulations as the Minister considers
appropriate generally for giving effect to this Act and specifically in
respect of anything required or permitted to be prescribed by this Act.

(3) The regulations made under this section may:

(@) make different provision in relation to different persons,
circumstances or cases; and

(b) prescribe offences against the regulations and prescribe
a term of imprisonment not exceeding two years or a
fine not exceeding $100,000 or both in respect of any
one offence.
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@ In deciding whether a person has committed an offence
under the Regulations issued pursuant to subsection (1), the Court shall
consider whether the person followed any guidance issued by the
Committee under section 169(9).

169. (1) The Committee shall, by publication in the Gazette, issue
one or more Codes setting out measures, not inconsistent with this Act,
the Anti-money Laundering and Terrorist Financing Regulations and the
terrorist financing laws for the prevention and detection of money
laundering and terrorist financing.

(2) ACode may:

(a) make different provision in relation to different persons,
circumstances or cases; and

() include such transitional provisions as the Committee

considers necessary or expedient.

(3) The Committee may, by publication in the Gazette, issue a
notice of amendment of a Code.

(@) Before issuing a Code, or a notice of amendment of a Code,
the Committee shall:

(@) publish a draft of the Code, replacement Code or
proposed amendment to the Code, in, such manner as
the Committee considers appropriate for bringing it to
the notice of service providers and other persons who
will be affected by it;

(b) consider such written representations as it receives.
(5) A Code issued under this section:

(a) issubordinate legislation and has full legislative effect,
and

(b) comes into operation on such date or dates as are
specified in the Code.

(6) An amendment to a Code comes into effect on the date
specified in the notice which, provided that it does not take effect prior to
the commencement of the Cods, may be retroactive.

(7 A Code, and any amendment to a Code, shall be subject to
annulment by resolution of the House of Assembly.

Issuance of Codes
and guidance
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(8) Inthe eventthat a Code or notice of amendment is annulled
in accordance with subsection (7), the Code or notice of amendment shall
be of no force or effect from the date on which the resolution annulling it
is made, without prejudice to anything done or suffered under the Code
or notice of amendment.

(9) The Committee may issue guidance concerning compliance
with the requirements of this Act, the Anti-money Laundering and Terrorist
Financing Regulations and the Codes and concerning such other matters
as it considers relevant to its functions.

170. Every 5 years beginning on the commencement date, the
administration and operation of this Act shall be reviewed by the
Committee of the House of Assembly that is designated for that purpose
by the Speaker of the House of Assembly.

171. (1) The Cabinet may, by order, amend the Schedules to this Act
in such manner as it considers necessary or appropriate.

(2) An Order under subsection (1) is subject to a negative
resolution of the House of Assembly.

172.(1) The transitional provisions and savings in Schedule 5 have
effect.

(2) The Minister, after consultation with the Committee and
Cabinet, may make such transitional regulations, not inconsistent with
Schedule 5, as he considers appropriate and may make them retroactive
to the commencement date.

173.(1) The Proceeds of Crime and Money Laundering (Prevention)
Act is repealed.

(2) The Acts specified in Schedule 6 are amended to the extent
specified in that Schedule.
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SCHEDULE1
[Sections 80(1) and 83(1)]

POWERS OF RECEIVERAND INTERIM RECEIVER

A receiver appointed under section 80(1) and an interim receiver appointed under section
83(1) has the powers set out in this Schedule.

Seizure

1. The power to seize property to which the order applies.

Information

2. (1) The power to obtain information or to require a person to answer any question.

(@) A requirement imposed in the exercise of the power has effect in spite of any
restriction on the disclosure of information (however imposed).

(3) An answer given by a person in pursuance of such a requirement may not be used
in evidence against him in criminal proceedings, other than proceedings for an offence of
perjury or any equivalent offence.

Entry, search, etc.

3. (1) The power to enter any premises in the State to which the interim order applies,
and to:

(a) carry out a search for or inspection of anything described in the order;

(b) make or obtain a copy, photograph or other record of anything so described;
and

(c) remove anything which he is required to take possession of in pursuance of
the order or which may be required as evidence in the proceedings under Part
Im.

(2) The order may describe anything generally, whether by reference to a class or
otherwise.

Supplementary

4. (1) An order making any provision under paragraph 2 or 3 must make provision in
respect of legal professional privilege.

() An order making any provision under paragraph 3 may require any person:
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(a) to give the interim receiver access to any premises which he may enter in
pursuance of paragraph 3; and

(b) to give the interim receiver any assistance he may require for taking the steps
mentioned in that section.

Management
5. (1) The power to manage any property (0 which the order applies.
(2) Managing property includes:

(a) selling or otherwise disposing of assets comprised in the property which are
perishable or which ought to be disposed of before their value diminishes;

(b) where the property comprises assets of a trade or business, carrying on, or
arranging for another to carry on, the trade or business; and

(c) incurring capital expenditure in respect of the property.

SCHEDULE2
[Section 92(4)]

POWERS OF TRUSTEE
A trustee appointed under section 92 has the powers set out in this Schedule.
Sale
1. The power to sell the property or any part of it or interest in it.
Expenditure
2. The power to incur expenditure for the purpos'e of:

(a) acquiring any part of the property, or any interest in it, which is not vested in him;
or

(b) discharging any liabilities, or extinguishing any rights, to which the property is
subject.

Management
3. (1) The power to manage property.
(2) Managing property includes:
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(@) selling or otherwise disposing of assets comprised in the property which are
perishable or which ought to be disposed of before their value diminishes;

(b) where the property comprises assets of a trade or business, carrying on, or
arranging for another to carry on, the trade or business; and

(©) incurring capital expenditure in respect of the property.
Legal proceedings
4. The power to start, carry on or defend any legal proceedings in respect of the property.
Compromise

5. The power to make any compromise or other arrangement in connection with any claim
relating to the property.

Supplementary

6. (1) For the purposes of, or in connection with, the exercise of any of his powers, the
trustee has the power:

(@) by his official name, to:
() hold property,
(i) enter into contracts,
(iif) sue and be sued,
(iv) employ agents, and .
(v) execute a power of attorney, deed or‘other instrument; and

(b) to do any other act which is necessary or expedient,

SCHEDULE3

[Section 150]
EXTERNALREQUESTSAND ORDERS

Restraint Orders
External request to be made toAttorney General
1. An external request shall be made to the Attorney General.
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Application for restraint order

2. (1) TheCourtmay, on the application of the Attorney General on behalf of an overseas
authority, make a restraint order under paragraph 3 where it is satisfied that:

(a) relevant property in the State is identified in the external request;

(b) proceedings for an offence have been commenced in the country from which
the external request was made, and not concluded; and

(c) thereis reasonable cause t0 believe that the defendant named in the request
has benefited from his criminal conduct.

(2) The Court may also make a restraint order under paragraph 3 where it is satisfied
that:

(a) proceedings for an offence are about to be commenced in the country from
which the external request was made; and

(b) the Court is satisfied as mentioned in paragraph 2(1)(c).

(3) An appiication for a restraint order may be made on an ex parte application to the
judgein chambers.

Restraint order

3. (1) Where the Court is satisfied as to the matters set out in paragraph 2, it may make a
restraint order prohibiting any specified person from dealing with relevant property which
is identified in the external request and specified in the order.

(V)] A restraint order:
(a) may make provision:

@ for reasonable living expenses and reasonable legal expenses in
connection with the proceedings see ing a restraint order or the registration
of an external order, and

(i) for the purpose of enabling any person to carry on any trade, business,
profession or occupation; and .

(b) may be made subject to such conditions as the Court considers fit.

) Where the Court makes a restraint order it may, on the application of the Attorney
General, (whether as part of the application for the restraint order or at any time afterwards)
make such order as it believes is appropriate for the purpose of ensuring that the restraint
order is effective.
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(4) For the purposes'of this paragraph, dealing with property includes removing it
from the State.

Discharge and variation of restraint order

4. (1) Anapplication to discharge or vary a restraint order or an order under paragraph
3(3) may be made to the Court by:

(a) the Attorney General; or
(b) any person affécted by the order.
(2) Onan application made under subparagraph (1), the Court may:
(a) discharge the order; or
(b) vary the order.
(3) The Court may discharge the restraint order if:

(@) atthe conclusion of the proceedings for an offence with respect to which the
order was made, no external order has been made; or

(b) within a reasonable time an external order has not been registered under
paragraph 12.

Appesl

5. (1) Ifonan application for a restraint order the Court decides not to make one, the
Attorney General may appeal to the Court of Appeal against the decision.

(2) Ifan application is made under paragraph 4(1),inrelationtoa restraint order or an
order under paragraph 3(3), the Attomney General or any person affected by the order may
appeal to the Court of Appeal in respect of the Court’s decision on the application.

(3) Onan appeal under subparagraph (1) or (2), the Court of Appeal may:
(a) confirmthe decision; or
(b) make such order as it believes is appropriate.
Seizure of property subject to restraint order

6. (1) Ifarestraint order is in force, a law enforcement officer may seize any property
which is specified in it to preserve its value or to prevent its removal from the State.

(2) Property seized under subparagraph (1) shall be dealt with in accordance with the
directions of the Court which made the order.
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Hearsay evidence in restraint proceedings

7. (1) Evidence shall not be excluded in restraint proceedings on the ground that it is
hearsay (of whatever degree).

(2) For the purposes of subparagraph (1), restraint proceedings are proceedings:
(a) for a restraint order;
(b) for the discharge or variation of a restraint order;
(c) on an appeal under paragraph 5.

(3) This paragraph does not limit the admissibility of evidence which, without this
paragraph, is admissible.

Appointment of receiver

8. (1) If the Court makes a restraint order, on the application of the Attorney General
(whether made as part of the application for the restraint order or at any time afterwards), the
Court may by order appoint a receiver in respect of any property which is specified in the
restraint order. ' '

(2) On the application of the Attorney General, the Court may, by order confer on a
receiver appointed under subparagraph (1), any one or more of the following powers in
relation to any property which is specified in the restraint otder:

(a) power to take possession of the property;
(b) power to manage or otherwise deal with the property;

(c) power to start, carry on or defend any legal proceedings in respect of the
property;

(d) power to realise so much of the property as is necessary to meet the receiver’s
remuneration and expenses.

(3) The Court may by order confer on the receiver power to enter any premises in the
State and to do any of the following:

(@) search for or inspect anything authorised by the Court;
(b) make or obtain a copy, photograph or other record of anything so authorised;

(c) remove anything which the receiver is required or authorised to take
possession of pursuant to an order of the Court.

(4 The Court may by order authorise the receiver to do any one or more of the
following in the exercise of his functions:

(a) hold property;
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(b) enter into contracts;

(c) sue and be sued;

(d) employ agents;

(e) execute powers of attorney, deeds or other instruments;
(f) take such other steps the Court thinks appropriate.

(5) The Court may order any person who has possession of property which is specified
in the restraint order to give possession of it to the receiver.

(6) The Court:

(@) may order a person holding an interest in property which is specified in the
restraint order to make to the receiver such payment as the Court specifies in
respect of a beneficial interest held by the defendant or the recipient of a
tainted gift;

(b) may (on the payment being made) by order transfer, grant or extinguish any
interest in the property.

(7) The Court shall not:

(@) confer the power mentioned in paragraph (2)(b) or (d) in respect dfproperty;
or

(b) exercise the power conferred on it by paragraph (6) in respect of property;

unless it gives persons holding interests in the property a reasonable opportunity to make
representations to it.

(8) The Court may order that a power conferred by an order under this paragraph is
subject to such conditions and exceptions as it specifies.

Restrictions relating to restraint orders
9. (1) Where the Court makes a restraint order:

(@) no distress may be levied against any property which is specified in the order
except with the leave of the Court and subject to any terms the Court may
impose; and

(b) if the order applies to a tenancy of any premises, no landlord or other person
to whom rent is payable may exercise a right of forfeiture by peaceable re-
entry in relation to the premises in respect of any failure by the tenant to
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comply with any term or condition of the tenancy, except with the leave of the
Court and subject to any terms the Court may impose.

(2) If proceedings are pending before the Court in respect of any property and the
Court is satisfied that a restraint order has been applied for or made in respect of the

property, the Court may either stay the proceedings or allow them to continue on any terms
it thinks fit.

(3) Before exercising any power conferred by subparagraph (2), the Court shall give
an opportunity to be heard to:

(a) the Attorney General; and
(b) any receiver appointed in respect of the property under this Schedule.
External Orders
Applications to give effect to external orders

10. (1) The Attorney General may apply to the Court, on behalf of an overseas authority,
to give effect to an external order in the State.

(2) No application to give effect to such an order may be made otherwise than under
subparagraph (1).

(3) An application under subparagraph (1) may be made on an ex parte basis to a
judge in chambers. .

Conditions for Court to give effect to external orders
11. (1) TheCourtshall give effect to an external order by-registering it where it is satisfied:

(a) the external order was made consequent on the conviction of the person
named in the order and no appeal is outstanding in respect of that conviction;
or

(b) the external order is a civil recovery order; and
(c) the external order is in force and no appeal is outstanding in respect of it;

(d) in the case ofan external order which authorises the confiscation or recovery

of property other than money that is specified in the order, the specified

Cap. 181 property is not subject to a charging order under section 27 of the Proceeds
of Crime and Money Laundering (Prevention) Act.

2 In subparagraph (1) “appeal” includes:
(a) any proceedings by way of discharging or setting aside the order; and

(b) anapplication for a new trial or stay of execution.
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Registration of external orders

12. (1) Where the Court decides to give effect to an external order, it shall:
(a) register the order in the Court;

(b) provide for notice of the registration to be given to any person affected by it;
and

(c) appoint the Attorney General as the enforcement authority for the order.

(2) Only an external order registered by the Court may be implemented under this
Schedule.

(3) The Court may cancel the registration of the external order, or vary the property to
which it applies, on an application by the Attorney General or any person affected by it if,
or to the extent that, the Court is of the opinion that any of the conditions in paragraph 11
is not satisfied.

(4) The Court shall cancel the registration of the external order, on an application by
the Attorney General or any person affected by it, if it appears to the Court that the order
has been satisfied:

(a) in the case of an order for the recovery of a sum of money specified in it, by
payment of the amount due under it; .

(b) in the case of an order for the recovery of specified property, by the surrender
of the property; or

(c) by any other means.

(5) Where the registration of an external order is cancelled or varied under
subparagraph (3) or (4), the Court shall provide for notice of this to be given to the Attorney
General and any person affected by it.

Appeal to Court of Appeal concerning external orders

13. (1) If on an application for the Court to give effect to an external order by registering
it, the Court decides not to do so, the Attorney General may appeal to the Court of Appeal
against the decision.

(2) Ifan application is made under paragraph 12(3) or (4) inrelation to the registration
of an external order, the Attorney General or any person affected by the registration may
appeal to the Court of Appeal in respect of the Court’s decision on the application.

(3) Onan appeal under subparagraph (1) or (2), the Court of Appeal may:

(a) confirm or set aside the decision to register; or
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(b) direct the Court to register the external order, or so much of it as relates to
property other than to which paragraph 11(1)(c) applies.

Sums in currency other than dollars

14. (1) This paragraph applies where the external order which is registered under paragraph
12 specifies a sum of money.

(2) If the sum of money which is specified is expressed in a currency other than
dollars, the sum of money to be recovered is to be taken to be the dollar equivalent calculated
in accordance with the rate of exchange prevailing at the end of the working day immediately
preceding the day when the Court registered the external order under paragraph 12.

(3) The dollar equivalent shall be calculated by the Attorney General.

@) The notice referred to in paragraphs 12(1)(b) and 12(5) shall set out the amount in
dollars which is to be paid.

Time for payment

15. (1) This paragraph applies where the external order is for the recovery of a specified
sum of money.

(2) Subject to subparagraphs (3) to (6), the amount ordered to be paid under:
(@) an external order that has been registered under paragraph 12, or

(b) where paragraph 14(2) applies, the notice under paragraph.12( 1)(b),

shall be paid on the date on which the notice under paragraph 12(1)(b) is delivered to the
person affected by it.

(3) Where there is an appeal under paragraph 13 and é sum falls to be paid when the
appeal has been determined or withdrawn, the duty to pay is delayed until the day on which
the appeal is determined or withdrawn.

(4) If the person affected by an external order which has been registered shows that
he needs time to pay the amount ordered to be paid, the Court may make an order allowing
payment to be made in a specified period, which:

(a) shall start with the day on which the notice under paragraph 12(1)(b) was
delivered to the person affected by the order or the day referred to in
subparagraph (3), as the case may be; and

(b) shall not exceed 6 months.

(5) If within the specified period the person affected by an external order applies to
the Court for the period to be extended and the Court believes that there are exceptional
circumstances, it may make an order extending the period.
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(6) Theextended period:

(a) shall start with the day on which the notice under paragraph 12(1)(b) was
delivered to the person affected by it or the day referred to in subparagraph
(3), as the case may be; and

(b) shall not exceed 12 months.

(7) An order under subparagraph (5):
(a) may be made after the end of the specified period; but
(b) shall not be made after the end of the extended period.

(8) The Court shall not make an order under subparagraph (5) or (7) unless it gives the
Attorney General an opportunity to make representations.

Appointment of receivers

16. (1) This paragraph applies if the following conditions are all satisfied:
(a) an external order has been, and is, registered;
(b) the external order is not satisfied; and

(c) in the case of an external order for the recovery of a specified sum of money,
any period for payment specified by an order made under paragraph 15 has
expired.

(2) Wherethe conditions specified in subparagraph (1) are satisfied, the Court, on the
application of the Attorney General, may appoint a receiver in respect of:

(a) where the external order is for the recovery of a specified sum of money,
realisable property; or

(b) where the external order is for the recovery of specified property, that property.
Powers of receivers in respect of monetary external orders

17. (1) Ifthe Court appoints a receiver under paragraph 16, it may, on the application of
the Attorney General, where the external order is for the recovery of a specified sum of
money, by order, confer on the receiver the following powers in relation to any realisable

property:
(a) power to take possession of the property;
(b) power to manage or otherwise deal with the property;

(c) power to realise the property, in such manner as the Court may specify; and
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(d) power to start, carry on or defend any legal proceedings in respect of the
property.

(2) The Court may by order confer on the receiver power to enter any premises in the
State and to do any of the following:

(a) search for or inspect anything authorised by the Court;

(b) make or obtain a copy, photograph or other record, of anything so authorised;
and

(c) remove anything which the receiver is required or authorised to take
possession of pursuant to an order of the Court.

(3) The Court may by order authorise the receiver to do any of the following in the
exercise of his functions:

(a) hold property;

(b) enter into contracts;

(c) sue and be sued;

(d) employ agents;

(e) execute powers of attorney, deeds or other instruments; and
() take any other steps the Court thinks appropriate.

(5) The Court may order any person who has possession of realisable property to
give possession of it to the receiver. '

(6) The Court:

(a) may order a person holding an interest in realisable property to make to the
receiver such payment as the Court specifies in respect of abeneficial interest
held by the defendant or the recipient of a tainted gift; and

(b) may (on payment being made) by order transfer, grant or extinguish any interest
in the property.

(7) Subparagraphs (2), (5) and (6) do not apply to property for the time being subject
to a charging order under section 27 of the Proceeds of Crime and Money Laundering
(Prevention) Act 2001.

(8) The Court shall not:

(a) confer the power mentioned in subparagraph (2)(b) or (c) in respect of property;
or
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(b) exercise the power conferred on it by subparagraph (6) in respect of property,
unless it gives persons holding interests in the property a reasonable
opportunity to make representations to it.

) The Court may order that a power conferred by an order under this paragraph is
subject to such conditions and exceptions as it specifies.

Powers of receiversin respect of external orders for the recovery of specified property

18. (1) IftheCourt appoints a receiver under paragraph 17, it may act under this paragraph
on the application of the Attorney General where the external order is for the recovery of
property specified in the order (“the specified property”).

2) The Court may by order confer on the receiver the following powers in relation to
the specified property:

(a) power to take possession of the property;
(b) power to manage or otherwise deal with the property;
(c) powerto realise the property, in such manner as the Court may specify;

(d) power to start, carry on or défend any legal proceedings in respect of the
property.

(3) The Court may by order confer on the receiver poWer to enter any premises in the
State and to do any of the following:

(a) search for or inspect anything authorised by the Court;

(b) make or obtain a copy, photograph or other record of anything so authorised;
and

(c) remove anything which the receiver is required or authorised to take
possession of pursuant to an order of the Court.

(@) The Court may by order authorise the receiver to do any of the following for the
purposes of the exercise of his functions:

(a) hold property;

() enter into contracts;

(c) sue and be sued;

(d) employ agents;

(e) execute powers of attorney, deeds or other instruments; and

(f) take any other steps the Court thinks appropriate.
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(5) The Court may order any person who has possession of the specified property to
give possession of it to the receiver.

(6) The Court:

(2) may order a person holding an interest in the specified property to make to the
receiver such payment as the Court specifies in respect of a beneficial interest
held by the defendant or the recipient of a tainted gift; and

(b) may (on the payment being made) by order transfer, grant or extinguish any
interest in the property.

(7) The Court shall not:

(a) confer the power mentioned in subparagraph (2)(b) or (c) in respect of property:;
or

(b) exercise the power conferred on it by subparagraph (6) in respect of property;

unless it gives persons holding interests in the property a reasonable opportunity to make
representations to it.

(8 The Court may order that a power conferred by an order under this paragraph is
subject to such conditions and exceptions as it specifies. ' ‘

Meaning of “managing or otherwise dealing with property”

19. For the purposes of paragraphs 8 and 17, managing or otherwise dealing with property
includes: L

(a) selling the property or any part of it or interest in it;

(b) carrying on or arranging for another person to carry on any trade or business the
assets of which are or are part of the property; or

(c) incurring capital expenditure in respect of the property.
Application of sums by receiver '

20. (1) This paragraph applies to sums which are in the hands of a receiver appointed
under paragraph 16 if they are:

(a) the proceeds of the realisation of property under paragraph 17 or 18;

(b) where paragraph 17 applies, sums (other than those mentioned in paragraph
(a) in which the defendant holds an interest.

(2) The sums shall be applied as follows:
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(a) first, they shall be applied in making any payments directed
by the Court; and

(b) second, they shall be applied on the defendant’s behalf
towards satisfaction of the external order.

(3) If the amount payable under the external order has been fully
paid and any sums remain in the receiver’s hands he shall distribute them:

(a) among such persons who held (or hold) interests in the
property concerned as the Court directs; and

(b) in such proportions as it directs.

(4) Before making a direction under subparagraph (3) the Court
shall give persons who held (or hold) interests in the property concerned

a reasonable opportunity to make representations to it.

(5) For the purposes of subparagraphs (3) and (4) the property
concerned is:

(a) the property represented by the proceeds mentioned in
subparagraph (1)(a);

(b) the sums mentioned in subparagraph (1)(b).
(6) The receiver applies sums as mentioned in subparagraph (2) by

paying them to the Attorney General on account of the amount payable’

under the order.
Sums received by Attorney General

21. (1) Where the Attorney General receives sums on account of the
amount payable under a registered external order or the value of the
property specified in the order, his receipt of the sums reduces the amount
payable under the order, but he shall apply the sums received as follows:

(a) first, he shall apply them in payment of the remuneration
and expenses of a receiver appointed under paragraph 8 to
the extent that they have not been met by virtue of the
exercise by that receiver of a power conferred under
paragraph 8(2)(d); and

(b) second, in payment of the remuneration and expenses of
the receiver appointed under paragraph 16.
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(2) Any sums which remain after the Attorney General has made any payments required
by the preceding provisions of this paragraph shall be paid into the Fund.

Satisfaction of external order
22. (1) A registered external order is satisfied when no amount is due under it.

(2) Where such an order authorises the recovery of property specified in it, no further
amount is due under the order when all of the specified property has been sold.

Restrictions relating to receivers

23. (1) Where the Court makes an order under paragraph 16 appointing a receiver in
respect of any realisable property or specified property:

(a) no distress may be levied against the property except with the leave of the
Court and subject to any terms the Court may impose; and

(b) ifthe receiver is appointed in respect of a tenancy of any premises, no landlord
or other person to whom rent is payable may exercise a right of forfeiture by
peaceable re-entry in relation to the premises in respect of any failure by the
tenant to comply with any term or condition of the tenancy, except with the
leave of the Court and subject to any terms the Court may impose.

() If proceedings are pending before the Court in respect of any property and the
Court is satisfied that a restraint order has been applied for or made in respect of the
property, the Court may either stay the proceedings or allow them to continue on any terms
it thinks fit.

(3) Ifthe Court is satisfied that an order under paragraph 16 appointing a receiver in
respect of the property has been applied for or made, the Court may either stay the
proceedings or allow them to continue on any terms it thinks fit.

(4) Before exercising any power conferred by subparagraph (3), the Court shall give
an opportunity to be heard to:

(a) the Attoney General; and

(b) the receiver, if the order under paragraph 16 has been made.
Protection of receiver appointed under paragraph 8 or 16
24. If a receiver appointed under paragraph 8 or 16:

(a) takes action in relation to property which is not realisable property or, as the
case may be, the specified property,

(b) would be entitled to take the action if it were realisable property or, as the case
may be, the specified property, and
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(c) believes on teasonable grounds that he is entitled to take
the action,

he is not liable to any person in respect of any loss or damage resulting
from the action, except so far as the loss or damage is caused by his
negligence.

Further applications by receivers

25. (1) Areceiver appointed under paragraph 8 or 16 may apply to the
Court for an order giving directions as to the exercise of his powers.

(2) The following persons may apply to the Court:

(a) any person affected by action taken by a receiver appointed
under paragraph 8 or 16; or

(b) any person who may be affected by action such a receiver
proposes to take.

(3) On an application under this paragraph the Court may make
such order as it believes is appropriate.

Discharge and variation of receiver orders

26. (1) The following persons may apply to the Court to vary or
discharge an order made under paragraph 8 or paragraphs 16 to 18:

(a) the receiver;
(b) the Attorney General; or
(c) any person affected by the order.
(2) Onan application under this paragraph, the Court:
(a) may discharge the order; or ’
(b) may vary the order.
Discharge of receivers appointed under paragraph8

27. (1) Ifareceiveris appointed under paragraph 8 in respect of property
which is identified in the restraint order (the first receiver), and the Court
appoints a receiver under paragraph 16 (the second receiver), the Court
shall order the first receiver to transfer to the second receiver all property
held by him by virtue of the powers conferred on him by paragraph 8.



536
No. 38 Proceeds of Crime 2013

(2) Sub-paragraph (1) does not apply to property which the first receiver holds by
virtue of the exercise by him.of his power under paragraph 8(2)(d).

(3) Ifthe first receiver complies with an order under subparagraph (1) he is discharged:
(a) from his appointment under paragraph 8;
(b) from any obligation under this Schedule arising from his appointment.

(@) If this paragraph applies the Court may make such a consequential or incidental
order as it believes is appropriate.

Appeal to Court of Appeal about receivers

28. (1) If on an application for an order under any of paragraphs 8 or 16 to 18 the Court
decides not to make one, the person who applied for the order may appeal to the Court of
Appeal against the decision.

(2) If the Court makes an order under any of paragraphs 8 or 16 to 18, the following
persons may appeal to the Court of Appeal in respect of the Court’s decision:

(a) the person who applied for the order;
(b) any person affected by the order.

(3) Ifonanapplication foran order under paragraph 25 the Court decides not to make
one, the person who applied for the order may appeal to the Court of Appeal against the
decision.

@) If the Court makes an order under paragraph 25, the following persons may appeal
to the Court of Appeal in respect of the Court’s decision:

(a) the person who applied for the order;
(b) any person affected by the order;
(c) thereceiver. .

(5) The following persons may appeal to the Court of Appeal against a decision of the
Court on an application under paragraph 26:

(a) the person who applied for the order in respect of which the application was
made;

(b) any person affected by the Court’s decision; and

(c) thereceiver.
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(6) On an appeal under this paragraph the Court of Appeal may:
(a) confirm the decision, or
(b) make such order as it believes is appropriate.
Interpretation for this Schedule
Tainted gifts

29. (1) For the purposes of paragraph 18, a gift is tainted if it was made by the defendant
at any time after:

(@) the date on which the offence to which the external order or external request
relates was committed; or

(b) if his criminal conduct consists of two or more such offences and they were
committed on different dates, the date of the earliest.

(2) For the purposes of subparagraph (1), an offence, which is a continuing offence, is
committed on the first occasion when it is committed.

(3) A gift may be a tainted gift even if it was made before the commencement date.
Specified property .
30. In this Schedule, “specified property” means property specified in an external order,
other than an order that specifies a sum of money.

SCHEDULE4
[Section 152(3)]

POWERS AND DUTIES OF SUPERVISORY AUTHORITIES
Scope of this Schedule

1. This Schedule sets out the powers and duties of the supervisory authorities designated
by the Anti-money Laundering and Terrorist Financing Regulations in accordance with
section 151.

Interpretation
2. (1) Inthis Schedule:
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“affiliate”, inrelationto a company (the first company), means a company that is in
the same group as the first company,

«director”, in relationto a company, means a person appointed to direct the affairs
of the company and includes:

(a) aperson who is a member of the governing body of the company; and

(b) aperson who, in relation to the company, occupies the position of director,
by whatever name called;

«former relevant service provider” means a person who at any time has been a

relevant service provider, but who has ceased tobea relevant service provider;

“group”, in relation to company (the first compaﬁy), means the first company and
any other company that is:

(a) a parent of the first company;

(b) a subsidiary of the first company;

(c) 'a subsidiary of a parent of the first company;
(d) aparent of a subsidiary of the first company,

(¢) a company in which the first company, ot a company specified in
paragraphs (@) to(d) hasa significant interest;

“parent”, in relation to a company (the first company), means another company
that:

(@) isa member of the first company and whether alone, or under an agreement
with other members, is entitled to exercise a majority of the voting rights
in the first company;

) is a member of the first company and has the right to appoint or remove
the majority of the directors of the first company;

(c) hasthe right to exercise a dominant influence over the management and

control of the first company pursuant to a provision in the constitutional
documents of the first company; or

(d) is a parent of a parent of the first company;

“registered service provider” means a service provider who is registered under the

.

Externally and Non-Regulated Service Provider Regulations;
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“significant interest” has the meaning specified in the Anti-money Laundering

and Terrorist Financing Regulations;

“subsidiary”, in relation to a company (the first company) means a company of

which the first company is a parent;

“unregistered service provider” means a service provider who is not registered

under the Externally and Non-Regulated Service Provider Regulations.

Power to require informatiori and production of documents

3. (1) Where reasonably required for the discharge of its functions under this Act, Anti-
money Laundering and Terrorist Financing Regulations or a Code issued under this Act, a
supervisory authority may, by written notice given to a person specified in subparagraph
(2), require the person:

@
(b)

to provide specified information or information of a specified description; or

to produce specified documents or documents of a specified description.

(2 A notice under subparagraph (1):

@

(b)

©

may be issued to:
() arelevant service provider,
(i) aformer relevantservice provider,

(iii) an affiliate of a relevant service provider or a former relevant service
provider, k

(iv) adirector ofa relevant service providerora former relevant service provider
that is a company,

(v) a partner of a relevant service provider or a former relevant service
provider that is a partnership,

(vi) asenior employee of a person specified in subparagraph (i), (ii), (iii), (iv)
or (v),or

(vi) in the case of a notice requiring the production of documents, any person
who the supervisory authority reasonably believes is in possession, or
has control, of the documents;

may require that the information is to be provided to, or the documents are to
be produced to, such person as may be specified in the notice; and

must specify the place where, and the period within which, the information or
documents must be provided or produced.
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(3) A supervisory authority may:
(a) require:

(i) any information provided or documents produced under this paragraph
to be provided or produced in such form as it may specify,

(i) any information provided or document produced under this paragraph to
be verified or authenticated in such manner as it may reasonably specify,
and

(iif) that the information is to be provided to, or the documents are to be
produced to, a person specified in the notice; and

(b) take copies or extracts of any document produced under this paragraph.

(4) Where a person claims a lien on a document, its production under this paragraph
is without prejudice to his lien.

Search warrant

4. (1) The Magistrate’s Court may issue a search warrant under this paragraph if satisfied
on information on oath or affirmation given on behalf of a supervisory authority that there
are reasonable grounds for believing that one or more of the conditions specified in
subparagraph (2) have been satisfied. '

(2) The conditions referred to in subparagraph (1) are:

(a) thata person has failed to fully comply with a notice of a supervisory authority
issued under paragraph 3(1) within the time period specified in the notice and
that on the premises specified in the warrant: |

(i there are documents that have been required to be produced, or
(ii) ‘there is information that has been required to be provided;
(b) that:

() anotice could be issued by a supervisory authority under paragraph 3(1)
against a person,

(i) there are documents, or there is information, on the premises specified in
the warrant in respect of which a notice under paragraph 3(1) could be
issued, and

(i) if a notice under paragraph 3(1) was to be issued, it would not be fully
complied with or the documents or information to which the notice related
would be removed, tampered with or destroyed; or

{c) that:
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() an offence under this Act, any other law relating to money laundering or
the financing of terrorism, the Anti-money Laundering and Terrorist
Financing Regulations or the Externally and Non-Regulated Service
Provider Regulations has been, is being or may be committed by a person,

(ii) there are documents, or there is information, on the premises specified in
the warrant that evidence the commission of the offence, and

(iii) ifa notice under paragraph 3(1) was to be issued, it would not be complied
with or the documents or information to which the notice related would
be removed, tampered with or destroyed.

(3) A warrant issued under this paragraph shall authorise a named representative of
the supervisory authority, together with a police officer and any other person named in the

warrant:

@

(b)

to enter the premises specified in the warrant at any time within 1 week from
the date of the warrant;

to search the premises and take possession of any documents or information
appearing to be documents or information of a type in respect of which the

. warrant was issued or to take, in relation to such-documents or information,

©

(d)

(©

any other steps which appear to be necessary for preserving or preventing
interference with them; )

to take copies of, or extracts from, any documents or information appearing to
be documents or information of a type in respect of which the warrant was
issued;

to require any person on the premises to provide an explanation of any
document or information appearing to be documents or information of a type
in respect of which the warrant was issued or to state where such documents
or information may be found; and

to use such force as may be reasonably necessary to execute the warrant.

(4) Unless the Court, on the application of a supervisory authority, otherwise orders,
any document of which possession is taken under this paragraph may be retained:

(@)
(b)

for a period of 3 months; or

if, within a period of 3 months, proceedings for a criminal offence to which the
document is relevant are commenced against any person, until the conclusion
of those proceedings.

(5) In this paragraph, “premises” includes a vehicle, vessel or aircraft.
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Compliance visits

5. (1) A supervisory authority may, for the purposes of monitoring, assessing and
enforcing compliance by a relevant service provider with its AML/CFT obligations:

() enter and inspect any premises, whether in or outside the State, owned,
occupied or used by the service provider or any subsidiary or parent of the
service provider;

(b) review and inspect the business and activities of the service provider, including
its policies, procedures, systems and controls;

(¢) examine and make copies of documents belonging to or in the possession or
control of the service provider, or any subsidiary or parent of the service
provider, that, in the opinion of a supervisory authority, are relevant to the
service provider’s business or to its AML/CFT obligations; and

(d) seek information and explanations from the officers, employees, agents and
representatives of the service provider, whether orally or in writing, and whether
in preparation for, during or after a compliance visit.

(2) Subject to subparagraph (3), a supervisory authority shall give reasonable notice
to a relevant service provider of its intention to exercise its powers under subparagraph (1).

(3) Where it appears to a supervisory authority that the circumstances so justify, the
supervisory authority may exercise its powers under subparagraph (1) without giving notice
of its intention to do so.

*

(4) A relevant service provider and its subsidiaries and parents shall permit any
employee of a supervisory authority, or person appointed by the supervisory authority for
the purpose, to have access during reasonable business hours to any premises specified in
subparagraph (1)(a) to enable that person to undertake a compliance visit.

(5) A person who contravenes subparagraph (4) is guilty of an offence and is liable:

(2) on summary conviction, to imprisonment for a term of twelve months or to a
fine of $25,000 or. to both; or

(b) onconviction on indictment, to imprisonment for a term of three years or to a
fine of $50,000 or to both.

Privileged information

6. (1) A person shall not be required to disclose information or produce, or permit the
inspection of, a document under this Schedule if the information or document is privileged
material within the meaning of section 132.

(2) Notwithstanding subparagraph (1), a professional legal adviser may be required,
piirsuant to a power under this Schedule, to provide the name and address of his client,
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Admissibility of statements

7. (1) Subject to subparagraph (2), a statement made by a person in compliance with a
request made by a supervisory authority under paragraph 3 is admissible in evidence in any
proceedings, provided that it also complies with any requirements governing the
admissibility of evidence in the circumstances in question.

(2) A statement made by a person in compliance with a requirement imposed under
this Schedule may only be used in evidence against him in criminal proceedings if:

(a) that person has himself introduced the statement in evidence; or
(b) the prosecution of that person relates to:

@ afailure or refusal by that person to produce documents or give assistance
in accordance with this Act,

(i) an omission by that person to disclose material which should have been
disclosed or the provision by that person of false or misleading
information, or

(iii) an untruthful statement by that person.
Protection for disclosure

8. A person, including a director, officer or employee of a relevant service provider, who
discloses information or produces documents to a supervisory authority, as permitted or
required by this Schedule, is deemed not to be in contravention of any law, rule of law,
agreement or professional code of conduct to which that person is subject and no civil,
criminal or disciplinary proceedings shall lie against him, or against the service provider, in
respect thereof. '

Offences

9. (1) A person is guilty of an offence if, without reasonable excuse he fails to comply
with a notice issued under paragraph 3(1).

(2) A person who, in purported compliance with a notice issued by a supervisory
authority under paragraph 3(1):

(a) provides information which he knows to be false or misleading in a material
respect; or

(b) recklessly provides information which is false or misleading in a material
respect,

is guilty of an offence.
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(3) A person who, for the purpose of obstructing or frustrating compliance with a
notice issued by a supervisory authority under paragraph 3(1) destroys, mutilates, defaces,
hides or removes a document is guilty of an offence.

(@ A person who is guilty of an offence under this paragraph is liable:

(a) onsummary conviction, to imprisonment for a term of two years orto a fine of
$30,000 or to both; or

(b) on conviction on indictment, to imprisonment for a term of five yearsorto a
fine of $100,000 or to both.

Enforcement action

10. A supervisory authority is entitled to take enforcement action under this Schedule
against a relevant service provider if, in the opinion of the supervisory authority, the
relevant service provider:

() has contravened or is in contravention of any of its AML/CFT obligations;

(b) has failed to comply with a directive given to it by the supervisory authority under
paragraph 11; .

(c) is in breach of any term or condition of its registration;

(d) has provided the supervisory authority with any false, inaccurate or misleading
information, whether on making application for registration or subsequent to its
registration; -

() has refused or failed to co-operate with the supervisory authority ona compliance
visit under paragraph 4;

() has refused or failed to co-operate with an investigator app ointed under paragraph
12; 0r

(g) is carrying on any type of relevant business without being registered for that type
of relevant business under the Externally and Non-Regulated Service Provider
Regulations.

Directives

11. (1) Where a relevant supervisory authority is entitled to take enforcement action
against a relevant service provider, it may by written notice issue such directives to the
relevant service provider as it considers appropriate.

(2) Without limiting subparagraph (1), a directive may:

(a) require the service provider to take, or not to take, such action or measures as
the supervisory authority considers appropriate;
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(b) impose a prohibition, restriction or limitation on the business or activities of
the service provider;

(c) require that any director, officer, employee or person having functions in
relation to the service provider be removed and replaced by another person
acceptable to the supervisory authority; or

(d) require that any individual:
() not perform a specified function or functions for,
(i) not engage in specified employment by,
(i) not hold a specified position in the business of,
the service provider.

(3) A directive issued under this paragraph may be of unlimited duration or of a
duration specified in the notice of the directive.

(4) The power to issue a directive under this paragraph includes the power, whether
on the application of the relevant service provider or on the volition of the relevant supervisory
authority, to vary or withdraw any directive.

(5) A notice of a directive must:
(a) specify the reasons for giving the directive; and
(b) specify when the directive is to take effect.

(6) A service provider who, fails to comply with a djrective issued under this paragraph
is guilty of an offence and is liable on summary conviction, to imprisonment for a term of
twelve months or to a fine of $25,000 or to both.

Appointment of investigator

12.(1) A supervisory authority may appoint one or more competent persons as
investigators to conduct an investigation on its behalf:

(a) with respect to a relevant service provider:

(@) if it appears to the supervisory authority on reasonable grounds that
there are, or may be, grounds for taking enforcement action, or

(i) the supervisory authority is of the opinion that it is desirable to appoint
an investigator to undertake a money laundering and terrorism financing
risk assessment in relation to the service provider; and
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(b) withrespect to a former relevant service provider, if the supervisory authority
would have been entitled to appoint an investigator under sub-sub paragraph
(a), but for the person ceasing to be a service provider.

(2) Aninvestigator appointed under subparagraph (1) shall be appointed to investigate
one or more of the following in respect of the person being investigated:

(a) the current or past compliance of the service provider with its AML/CFT
obligations;

(b) the money laundering and terrorism financing risks to which the service
provider is exposed,;

(c) the capacity and willingness of the service provider to identify, mitigate and
manage the money laundering and terrorism financing risks to which the service
provider is exposed; and

(d) whether there are grounds for the taking of enforcement action against the
service provider.

(3) Subject to subparagraph (4) and as far as reasonably required to conduct his
investigation, an investigator appointed under this paragraph has the powers of the
supervisory authority:

(a) to require the provision of information or documents under paragraph 3; and
(b) to apply to the Magistrate under paragraph 4 for a search warrant;
(c) under sub-sub paragraphs (a) to (d) of paragraph 5(1).
@) A supervisory authority may give directions to.the investigator:
(a) limiting the powers of the investigator; and
(b) concerning any one or more of the following:
() the scope of the investigation,
(ii) the period for the conduct of the investigation, and

(iii) the manner in which the investigator shall report to the supervisory
authority.

(5) An investigator appointed under subparagraph (1) may, ifhe considers it necessary
for the purposes of his investigation, on giving written notice to the person concerned, also
investigate the business of any person who is, or at any relevant time has been:

(@) an affiliate of the person under investigation; or

(b) a partnership of which the person under investigation is a member.
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(6) An investigator shall submit a report of his investigation to the supervisory
authority that appointed him.

(6) A supervisory authority may direct that the service provider pay the costs, or such
part of the costs as it may specify, of an investigation conducted under this paragraph.

(7) The Externally and Non-Regulated Service Provider Regulations may provide for:
(a) the notice to be given to a person to be investigated under this paragraph;
(b) the conduct of an investigation; and
(c) the payment of remuneration to the investigator.

(8) A person who fails to provide all assistance reasonably required by an investigator
appointed under this paragraph is guilty of an offence and is liable:

(a) on summary conviction, to imprisonment for a term of two years or to a fine of
$30,000 or to both; or

) on conviction on indictment, to imprisonment for a term of five yearsor to a
fine of $100,000 or to both.

Public statements

13.(1) Subjectto subparagraph (5), a supervisory authority may issue a public statement
in such manner as it considers fit setting out enforcement action that the supervisory
authority intends to take, or has taken, against a relevant service provider or a former
relevant service provider.

(2) A public statement issued under subparagraph (1) may include such information
as the supervisory authority considers appropriate, including:

(a) the reasons for the enforcement action taken or to be taken; and
(b) the nature of the enforcement action taken or-to be taken.

(3) Where it considers it in the public interest to do so, a supervisory authority may
issue a public statement in such manner as it considers fit with respect to:

(a) any person who the supervisory authority has reasonable grounds to believe
is carrying on, has carried on, intends to carry on or is likely to carry on any
type of relevant business without being registered under the Externally and
Non-Regulated Service Provider Regulations in respect of that type of relevant
business; and

(b) any matter relating to the risks of money laundering or terrorist financing.

(4) Subjectto subparagraph (5), where a public statement is to be issued under this
paragraph in relationto a relevant service provider or a former relevant service provider, the
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supervisory authority shall give the service provider 7 days written notice of its intention to
issue the public statement and the reasons for the issue of the statement.

(5) If the supervisory authority is of the opinion that it is in the public interest that
subparagraph (4) should not have effect or that the period referred to in that subparagraph
should be reduced, the supervisory authority may issue the public statement without notice
to the relevant service provider or a former relevant service provider or with such shorter
period as it considers appropriate.

Restrictions on disclosure of information

14. (1) Subject to subparagraph 15, for the purposes of this paragraph, “protected
information” means information which:

(a) relates to the business or other affairs of any person; and

(b) isacquired by a person falling within subparagraph (2), for the purposes of, or
in the discharge of, his or its functions under this Act or under any regulations
made or Code issued under this Act.

(2) Subparagraph (1)(b) applies to the following persons:
(a) a supervisory authority;
(b) an officer or employee of a supervisory authority;
(c) any person acting under the authority of the service ‘prgvider; and
(d) an officer or employee of a person specified in sub-subparagraph (c).
(3) Information is not protected information: L

(a) ifthe information is or has been available to the public from any other source;
or

(b) where the information is disclosed in a summary or in statistics expressed ina
manner that does not enable the ideritity of particular persons to whom the
information relates to be determined. .

(@) Subject to paragraph 6, protected information shall not be disclosed by a recipient
of that information, whether the recipient of the information is a person specified in
subparagraph (2) or a person who has directly or indirectly received the protected information
from a person specified in subparagraph (2), without the consent of:

(2) the person from whom he obtained the information; and
(b) if different, the person to whom it relates.
(5) A person who contravenes subparagraph (4) is guilty of an offence and is liable:
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(@
(b)

on summary conviction, to a fine of $10,000; or

on conviction on indictment, to a fine of $50,000 or to imprisonment for a term
of 3 years or to both.

Gateways for the disclosure of information

15. Paragraph 14 does not apply to a disclosure:

@

(®)

©

by any person where the disclosure is:

(i) required or permitted by, and made in accordance with, an order of any
Court of competent jurisdiction in the State;

(i) required or permitted by this Act or any other law;
(i) made to the Attorney General,

(iv) made to the Financioal Intelligence Unit;

(v) made to a law enforcement agency in the State;
(vi) made to another supervisory authority;

(vii) in the case of a disclosure that relates to an externally regulated service
provider, made to the appropriate external supervisor; or

(viii)in the case of a disclosure that relates to a service provider, made to:

(A) a professional body or association, whether in or outside the State,
of which the service provider is a member,

(B) a supervisor or self-regulatory organisation, whether in or outside
the State, that has responsibility for the supervision of the service
provider;

by a person specified in paragraph 14(2), where the disclosure is made to any
person for the purpose of discharging any function or exercising any power
under this Act or a financial services enactment, in either case, whether the
function or power is of the person disclosing the information or of the
supervisory authority; or

by a person, other than a supervisory authority, where the disclosure:
() is made with the written consent of the supervisory authority, and

(i) could lawfully have been made by the supervisory authority.
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SCHEDULES
[Section 172]
TRANSITIONAL PROVISIONS AND SAVINGS
Interpretation
1. (1) In this Schedule, “repealed legislation” means:
Cap. 181 (a) the repealed Proceeds of Crime and Money Laundering (Prevention) Act; and
Cap. 173 (c) the repealed sections and provisions of the Drug Trafficking Offence Act.

(2) Where an offence is committed over a period of two or more days, or at some time
during a period of two or more days, for the purposes of this Schedule, it is taken to have
been committed on the earliest of those days.

Confiscation

2. (1) The provisions of this Act specified in column 1 do not have effect where the
offence, or any of the offences, referred to in the provision specified in column 2, was
committed before the commencement date.

Column 1 Column 2
Section 15 [confiscation order] Section 15(1)(a)

Section 36 [defendant convicted or Section 36(1)(a)
committed absconds]

Section 37 [defendant neither Section 37(1)(a)
convicted not acquitted absconds]

Section 58 [committalby M agistrate's Section 58(1)(a)
C ourt]

(2) Sections 43 [restraint order] and 60 [enforcement abroad] do not have effect where:

(a) the powers specified in those sections would be exercisable by virtue of
section 42(1)(a) or (b) being satisfied; and

(b) the offence referred to in section 42(1)(a) or (b), as the case may be, was
committed before the commencement date.
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(3) Where subparagraph (1) or (2) applies with respect to an offence or offences, the
confiscation provisions in the repealed legislation (as appropriate for the offence concerned)
have full effect, notwithstanding their repeal.

(4) For the avoidance of doubt, where Part 2 of this Act applies with respect to an
offence or offences, the confiscation provisions of the repealed legislation do not apply
with respect to that offence or those offences.

Cash seizure

3. (1) Sections 99 to 109 have no application with respect to cash seized prior to the
commencement date under the repealed legislation.

(2) Where subparagraph (1) applies, the relevant provisions of the repealed legislation
continue to apply to the cash seized notwithstanding their repeal.

Money laundering

4. (1) Sections 123,124 and 125 do not have effect where the conduct that constitutes an
offence under those sections commenced prior to the commencement date and ended after
the commencement date and the equivalent provisions in the former legislation continues
to have effect with respect to such conduct, notwithstanding their repeal.

(2) Section 126 does not have effect where the information or other matter on which
the knowledge or suspicion that another person is involved in money laundering is based,
or which gives reasonable grounds for such knowledge or suspicion, came to a person
before the commencement date and the equivalent provisions in the former legislation
continue to apply in such circumstances. ‘

SCHEDULE6
[Section 173(2)]
CONSEQUENTIALAMENDMENTS
Drugs (Prevention of Misuse) Act Cap. 284
1. The Drugs (Prevention of Misuse) Act is amended as follows:
(a) insection 2:
() in the definition of “drug trafficking”, by repealing paragraph (d);

(i) in the definition of “drug trafficking offence”, by repealing paragraph (c) and
in paragraph (d), by deleting “paragraphs (a) to (c)” and substituting
“paragraphs (a) and (b)”; and
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(b) by repealing section 17.
Drug Trafficking Offences Act Cap. 173
2. The Drug Trafficking Offences Act is amended as follows:
(a) in section 2:
(@ in the definition of “drug trafficking”, by repealing paragraph (d);

(i) in the definition of “drug trafficking offence”, by repealing paragraph (c) and
in paragraphs (d), (¢), (f) and (g), by deleting “paragraphs (a) to (c)” and
substituting “paragraphs (a) and (b)”;

(iii) by repealing the definitions of “interest” and “property”;
(iv) by repealing subsections (3) and (5)
(v) in subsection (6), by repaling paragraphs (a), (b), (c) and (d);
(vi) by repealing subsections (7) and (8);

(b) by repealing sections 4 to 17;

(c) in section 18(4)(a), by deleting “or has benefited from”;

(d) insection 19 in subsections (3)(a) and (4)(a), by deleting “or has benefited from”;
and i .

() by repealing sections 20 to 33.
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SCHEDULE7
[Section 16 (1) (a)]
OFFENCES

TR NV

Offences under the Criminal Code.

Offences under the United Nations (Anti-Terrorism Measures) Act.
Offences under the Prevention of Trafficking in Persons Act 2011.
Offences under the Customs (Control and Management) Act.
Intellectual property offences

(a) Offences under the Copyright Act;

(b) Offences under the Patents Act; and

(c) Offences uﬁder the Trademarks Act.

Offences under the International Banks Act.

Inchoate offences

(a) an offence of attempting, conspiring or inciting the commission of an offence
specified in this Schedule; or

(b) an offence of aiding, abetting, counseling or procuring the commission of such an
offence. . ‘
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SCHEDULES
[Section 102A)]
CONNECTION WITH THE STATE

Unlawful conduct !

1. There is a connection where the unlawful conduct occurred entirely or partly in the
State.

Tainted property

2 There is a connection where the property became tainted property due to unlawful
conduct that occurred entirely or partly in the State.

Property

3. There has been a connection where the property in question has been in the State, but
only if it was recoverable property in relation to the unlawful conduct, or tainted property,
for some or all of the time it was there.

4 There is a connection where there is other property in the State that is recoverable
property in relation to the unlawful conduct, or tainted property.

5. There has been a connection where, at any time, there has been other property in the
State that, at the time, was recoverable property in relation to the unlawful conduct, or
tainted property.

Person

6. (1) Thereisorhasbeena connection where a person described in sub-paragraph (2):
(a) is linked to the State;
(b) was linked to the State ata time when the property became tainted property;
(c) has been linked to the State atany time since the property became tainted property;

b

(d) was linked to the State at a time when the unlawful conduct, or some of the
unlawful conduct, was taking place; or —
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@

)

(e) has been linked to the State at any time since that conduct took place.
Those persons are:

(a) a person whose conduct was, or was part of, the unlawful conduct;
(b) a person who was deprived of property by the unlawful conduct;

(c) a person who holds the property in question;

(d) a person who has held the property in question, but only if it was recoverable
property in relation to the unlawful conduct, or tainted property, at the time;

(e) a person who holds other property that is recoverable property in relation to the
unlawful conduct, or tainted property; or

(f) aperson who, at any time, has held other property that was recoverable property
in relation to the unlawful conduct, or tainted property, at the time.

A person is linked to the State if the pérson is:
(a) a citizen of the State;
(b) abody incorporated or constituted under the law of the S-tate, or.

(c) a person domiciled, resident or present in the State.

Property held on trust

7.

(1) There is a connection where the property in questlon is property held on trust, or

an interest in property held on trust, and:

@

(a) the trust arises under the law of the State;

(b) the trust is entirely or partly governed by the law of the State.
(c) one or more of the trustees is linked to the State, or .

(d) one or more of the beneficiaries of the trust is linked to the State.

A person is linked to the State if the person falls within paragraph 6 (3).
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(3) In this paragraph, “beneficiaries” includes beneficiaries with a contingent interest in
the trust property and potential beneficiaries.

Interpretation
8. In this Schedule, “ynlawful conduct” means:

(@ inacasein which the property in question was obtained through unlawful conduct,
that conduct;

(b) inacasein which the property in question represents property obtained through
unlawful conduct, that conduct; or

(c) inacasein which it is shown that the property in question was obtained through
unlawful conduct of one of a number of kinds or represents property so obtained
(see section 64(2)(b)), one or more of those kinds of conduct).

Passed in the House of Assembly this 3rd day of December, 2013.
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